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A Filed Aug 12 1948 

Notice of Appeal From a Decision and Order of the Federal 
Communications Commission and Statement of the 
Reasons Therefor. 


I. 

Notice of Appeal. 

Comes now Radio Cincinnati, Inc., a Virginia Corpora¬ 
tion, Licensee of tation WKRC, Cincinnati, Ohio, appli¬ 
cant to increase the nighttime power of Station WKRC 
from 1 to 5 kilowatts (FCC Docket No. 7401) and pursuant 
to Section 402 of the Communications Act of 1934, as 
amended, files this timely notice of appeal from a deci¬ 
sion of the Federal Communications Commission of Octo¬ 
ber 29, 1947, released November 18, 1947 (1) purporting 
to deny appellant’s application for a construction permit 
to increase the nighttime power of Station WKRC, (2) 
purporting to grant the application of WJIM, Inc. to 
increase the facilities of Station WJIM, Lansing, Michi¬ 
gan, and (3) from the Commission’s subsequent denial of 
appellant’s Petition For Rehearing. On December 8, 1947, 
appellant filed with the Federal Communications Commis¬ 
sion a Petition For Rehearing of the Commission’s Deci¬ 
sion released November 18, 1947 which Petition For Re¬ 
hearing was denied by a Memorandum Opinion and Order 
adopted by the Commission on July 22, 1948 and released 
July 26, 1948. 

In support of this Notice of Appeal, appellant submits 
the following reasons therefor to this Honorable Court. 

n. 

Jurisdiction. 

All administrative remedies having been exhausted, this 
appellant has the right under Section 402 of the Communi¬ 
cations Act of 1934, as amended (U. S. C., Title 47, Sec- 
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tion 402), to take this appeal to this Honorable Court as 
an application for modification of an existing radio station 
license and as a licensee who is aggrieved and whose 
B interests have been adversely affected by a decision 
and action of the Federal Communications Commis- 
sion purporting to deny said application and modify the 
existing license of Station WKRC and purporting to grant 
the application of WJIM, Inc., the other remaining ad¬ 
versary party to this consolidated proceeding before the 
Commission. 

in. ; 

I 

Preliminary Statement. 

1. In February of 1946 the original application of this 
appellant was filed in the name of the Cincinnati Tjimes- 
Star Company of Cincinnati, Ohio, the then Licensee of 
Station WKRC. On March 11, 1948, the license of Sta¬ 
tion WKRC was transferred to Radio Cincinnati, In^. In 
order to avoid confusion at the Commission, the name of 
this appellant was retained as it originally appeared in the 
record of this proceeding. Inasmuch as the license and 
all matters pending before the Commission have been trans¬ 
ferred to Radio Cincinnati, Inc., future proceedings wjill be 
continued in the name of Radio Cincinnati, Inc. 

2. This appellant, Radio Cincinnati, Inc., is the Licensee 
of Station WKRC, a standard broadcast station Which 
operates in Cincinnati, Ohio, on the frequency of 550| kilo¬ 
cycles with the power of 1 kilowatt at night and 5; kilo¬ 
watts until local sunset, employing a directional antenna 
and operating unlimited time. In the instant application 
now pending before the Commission, a construction per¬ 
mit is sought to increase the operating power of Station 
WKRC to 5 kilowatts, using a directional antenna for both 
day and night operation at a new site and changing the 
directional antenna. WJIM, Inc., the other remaining ap¬ 
plicant in this proceeding and the Licensee of Station 
WJIM, Lansing, Michigan, requests a construction per- 


i 
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mit to change the facilities of Station WJIM from 1240 
kilocycles with 250 watts power unlimited time to 550 
kilocycles with 1 kilowatt power, unlimited time, using a 
directional antenna, day and night. 

3. This proceeding derives from a larger consolidated 
proceeding before the Commission which included a total 
of eleven applications for the use of the 550 kilocycle fre¬ 
quency in as many different locations in the United States 
employing various specifications of operation. 

4. The consolidated hearing was held in April and June 
of 1946. A purported Final Decision was adopted De¬ 
cember 6, 1946 granting, among others, the application 
of WJIM, Inc. and the application of this appellant on 
the condition that it specify an operation other than that 
shown by the record of the proceeding. A Petition For 

Rehearing was filed by this appellant which pointed 
C out the errors in the Commission’s purported Final 

Decision. As a result of this Petition For Rehearing 
and in partial grant thereof, on April 25, 1947, the Com¬ 
mission adopted a Proposed Decision proposing to grant 
the appplication of WJIM, Inc. and further proposing to 
grant the application of this appellant on condition that 
this appellant operate its station in a manner not shown 
or contemplated by its application or the record of this 
case. This appellant filed Exceptions to this Proposed 
Decision and Oral Argument on these Exceptions was heard 
before the Commission on October 8, 1947. On November 
18, 1947 the Commission released the Final Decision pur¬ 
porting to grant the application of WJIM, Inc. and to 
deny the application of this appellant upon the same 
grounds and conditions as shown by the previous errone¬ 
ous actions of the Commission. A Petition For Rehear¬ 
ing was filed by this appellant and on July 26, 1948 the 
Commission released a Memorandum Opinion and Order 
denying appellant’s Petition For Rehearing. 

5. This appellant, in its Exceptions to the Proposed 
Decision, in its Oral Argument before the Commission, 



5 


and in its Petition For Rehearing, pointed out with par¬ 
ticularity and in numerous respects, the unjust, unwar¬ 
ranted, erroneous and illegal aspects of the Commission’s 
actions purporting to deny this appellant’s application and 
grant the application of WJIM which deprived this! appel¬ 
lant of its right to due process of law. 

6. This appellant’s interests are adversely affected and 
it is aggrieved by the illegal actions of the Comtfiission 
and having exhausted all administrative remedies, lit now 
seeks appellate relief from this Honorable Court. 


Statement of Reasons for Appeal. 


The Memorandum Opinion and Order of the Comrjnission 
dated July 22, 1948 (released July 26, 1948) purporting 
to finally deny this appellant’s application and purport¬ 
ing to deny this appellant’s Petition For Rehearing, is 
invalid because a legally constituted quorum of th^ Com¬ 
mission, as required by Section 4(h) of the Comifiunica- 
tions Act of 1934, as amended, composed of member^ quali¬ 
fied to pass upon this matter, was not present. 

1. Exhibit I, which is attached hereto and made a part 
hereof, shows the membership of the Commission Ion the 
days of the Commission’s actions on this appellant’s ap¬ 
plication and those members who participated in the 
D particular actions. An analysis of this Exhibit re¬ 
veals that (1) not a single member of the present 
Commission has participated in all the Commission’s ac¬ 
tions, (2) two of the Commissioners who voted for the final 
denial of this appellant’s application did not hepr oral 
argument and were not members of the Commission at 
the time of any of the previous actions, (3) onlyf three 
of the Commissioners who participated in the final action 
in this matter heard oral argument, and (4) at np time 
did this appellant waive its rights or give its consent to 
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permit a member of the Commission who did not partici¬ 
pate in oral argument to participate in subsequent actions 
on its application. Section 4(h) of the Communications 
Act of 1934, as amended, provides, “Four members of 
the Commission shall constitute a quorum thereof”. 

B. 

The Commission erred by failing to give this appellant 
proper notice of and to afford this appellant opportunity 
to be heard on the matters which were the basis for the 
conclusion that the WKRC application should be denied 
and the WJIM application granted. And, further, the 
unfounded, unwarranted and hence illegal conclusions upon 
which the denial of the WKRC application and the grant 
of the WJIM application are predicated, are not supported 
by the Commission’s own Findings of Fact and the evi¬ 
dence as shown by the record of this proceeding. 

1. The Commission erred by concluding that an opera¬ 
tion by WKRC at night radiating 175 mv/m “would serve 
the public interest”. (Decision, Conclusion 4, Page 6). 

The above conclusion is entirely unsupported by evidence 
as shown by the record of this proceeding. There is no 
testimony in the record of this case as to the number of 
persons to be served by such an operation. There is no 
testimony in the record of this proceeding of the area 
proposed to be served by "WKRC radiating 175 mv/m at 
night towards WJIM. There is no evidence in the record 
as to the nighttime service areas of either WKRC or 
WJIM with WKRC operating at night with a radiation of 
175 mv/m in the direction of Lansing. Such a conclusion 
on the part of the Commission not being supported by 
the evidence as contained in the record of this proceeding, 
the finding thereon is arbitrary and capricious. 

2. The Commission, in the Conclusions of its Decision, 
paragraph 4, page 6, found as follows: 

E “At the present time, and under existing circum¬ 
stances, we consider an RSS of approximately 7 or 
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8 mv/m at Lansing to be the maximum nighttime limi¬ 
tation on the operation of WJIM consistent with the 
operation in the public interest. This limitation, pnder 
existing conditions, can be achieved by restricting 
WKRC’s nighttime radiation toward WJIM to 175 
mv/m equivalent for a .311 antenna in the horizontal 
plane. In the event it is feasible for WKRC to Oper¬ 
ate at night with such a limitation of radiation toward 
Lansing, while at the same time protecting other ex¬ 
isting and proposed stations, we consider that such an 
operation would serve the public interest.” 

j 

No where in the Commission's Findings of Fact is ihere 
legal foundation for the above conclusion. Furthermore, 
the record of this case is completely devoid of any testi¬ 
mony or evidence showing WKRC operating with a pight- 
time radiation of 175 mv/m in the direction of Lapsing, 
Michigan. Therefore, the Commission’s Conclusions ip this 
respect, being entirely unsupported by findings of fact 
and evidence contained in the record of this case, are arbi¬ 
trary and capricious. 

3. The Commission erred in concluding that “at; the 
present time, and under existing circumstances, we j con¬ 
sider an RSS of approximately 7 or 8 mv/m to be the 
maximum nighttime limitation on the operation of WfJIM 
consistent with its operation in the public interest”, j (De¬ 
cision, Conclusions, Paragraph 4, Page 6). 

There is no evidence in the record of this proceeding to 
support such a conclusion. Therefore, for the Commission 
to so conclude is arbitrary and capricious. 

4. The Commission erred by failing to timely advise this 
appellant either before or during the course of the hearing 
on its application that it intended to consider an operation 
for Station WKRC other than those operations showp by 
the record of this proceeding. 

5. The Commission erred by basing its conclusions upon 
material not introduced into the record of this case as evi- 

i 

dence. 

i 

I 

i 

l 

I 
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I 

i 



6. The Commission erred by reaching erroneous conclu¬ 
sions based upon facts unknown to this appellant and not 
a part of the record of this proceeding. 

7. The Commission erred by failing to introduce, during 
the course of the hearing on this consolidated proceeding, 
evidence in support of the conclusions reached in its De¬ 
cision. 

8. The Commission erred in the Conclusions of its Deci¬ 
sion by concluding that the application of this appellant 
be denied without prejudice to appellant filing within sixty 
days an application for use of the frequency 550 kilocycles 

at Cincinnati, Ohio which would afford protection 
F in accordance with the Standards to all existing and 
proposed stations except that it may radiate the 
175 mv/m equivalent for a .311 wave length antenna in 
the horizontal plane in the direction of Lansing, Michigan. 
(Decision, Conclusions, Paragraph 7, Page 7). 

9. The Commission erred in its Final Decision by raising 
additional issues without proper notice to this appellant 
and not affording this appellant an opportunity to be heard 
thereon. 

C. 

The Commission erred by concluding, in effect, that it 
would be in the public interest to modify the present license 
of Station WKRC without first affording this appellant 
proper notice thereof, the grounds and reasons therefor, 
and an opportunity to be heard thereon in accordance with 
Section 312 of the Communications Act of 1934, as amended 
and the interpretation of same by the Supreme Court of 
the United States in the case of National Broadcasting 
Company vs. F. C. C. (132 Fed. 2nd, 545). 

According to paragraph 8, Page 3 of the Findings of 
Fact of the Final Decision and the evidence contained in 
the record of this proceeding, WKRC, presently, at night, 
radiates 191 mv/m in the direction of Lansing, Michigan, 
under its licensed operation which radiation would impose 
a 8.7 mv/m limitation at night upon Station WJIM, op- 
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erating on 550 kilocycles. In paragraph 4, Page! 6 of 
the Conclusions of the Decision, the Commission concludes 
that a limitation “of approximately 7 or 8 mv/m at Lansing 
to be the maximum nighttime limitation on the operation 
of Station WJIM consistent with its operation in the pub¬ 
lic interest. ,, By this Final Decision the Commissijon on 
attempts to force upon WKRC a modification of its: pres¬ 
ent license in that it contemplates nighttime radiatibn by 
WKRC toward WJIM of 175 mv/m rather than the pres¬ 
ent WKRC permissible radiation of 191 mv/m ill that 
same direction under the terms of its existing licensel 

In this connection, it is most important to note that 
there has been no hearing upon the modification of the 
present licensed operation of WKRC. For the Cofiimis- 
sion to propose a modification of the present liceiise of 
WKRC as it does by this Decision, of necessity, enthils a 
violation of the statutory rights of this appellant as con¬ 
tained in Section 312(b) of the Communications Act of 
1934, as amended, which provides that no modification of 
license shall be valid until the licensee “shall have 
been notified in writing of the proposed Action 
G and the grounds or reasons therefor and shall! have 
been given reasonable opportunity to show jcause 
why such an order of modification should not issue. M 

i 

d. i 

The Commission erred by failing to find and conclude in 
accordance with the weight of substantial evidence afid by 
ignoring substantial evidence, therefore, its Findings of 
Fact and Conclusions as contained in its Decision ale ar¬ 
bitrary and capricious. 

1. The Commission erred by failing to take cognizance 
of and give recognition to the exemplary program policies 
of Station WKRC as shown by the record of this caie. 

2. The Commission erred by failing to find and failing to 
conclude under the issues of this consolidated proceeding 
that, on a comparative basis, the program performance of 


i 
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WJIM was definitely inferior to that of WKRC as shown 
by the record of this case. 

3. The Commission erred by failing to find that WKRC, 
through its program policies, discharged its public service 
responsibility in keeping with the Commission’s policy in 
this respect and that WJIM did not adequately discharge 
its public service responsibility in accordance with the 
the Commission’s announced policy, such findings and con¬ 
clusions being supported by the record of this proceeding. 

4. The Commission erred in finding to the detriment of 
WKRC that it does not contemplate increasing its present 
operating staff, such a finding being contrary to the evi¬ 
dence as shown by the record. 

5. The Commission erred in failing to recognize that 
WKRC is the only station of regional classification in the 
Cincinnati area with a nighttime power of less than 5 
kilowatts and as shown by the record of this case it is in 
the public interest that this increase in power be granted. 
And, further, a denial of the WKRC application is not 
only contrary to public interest, but a discriminatory act 
on the part of the Commission to the detriment of this 
applicant. 

6. The Commission erred in failing to find that it is in 
the public interest for WKRC to extend its nighttime 
coverage into areas proposed to be served by its applica¬ 
tion and as shown by the record of this proceeding. 

7. The Commission erred in finding that the WJIM en¬ 

gineering proposal was technically feasible. 

H 8. The Commission failed to find that by the pur¬ 
ported grant of the WJIM application, Station 
WJIM application, Station WJIM will loose 42,400 per¬ 
sons from its present daytime listening audience. 

E. 

The Commission erred by miscontsruing Section 307 (b) 
of the Communications Act, of 1934, as amended, and find¬ 
ing and concluding in a manner contrary to its own Stand- 
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ards of Good Engineering Practice and in violation!of its 
own Rules and Regulations. And, further, the Commis¬ 
sion erred by failing to find in accordance with the statu- 
of WKRC and WJIM could be granted, 
tory mandate of Section 307(b) that both the application 

This error becomes flagrantly apparent after analyzing 
the Commission’s Decision which purports to deny the 
nighttime application of WKRC in order to permit WJIM 
to serve a small area in the daytime, there being “no con¬ 
flict between the WKRC application and that of f/VJIM 
as to daytime operation”, (Decision, Conclusions, j Para¬ 
graph 4, Page 6). 

F 

j 

The Commission erred by denying this appellant’s Pe¬ 
tition For Reconsideration And Rehearing and Other Ap¬ 
propriate Relief. 

G. ! 

The Commission erred in concluding that the application 
of WJIM, Inc. should be granted. (Decision, Conclusions, 
Paragraph 6, Page 7). 

H. | 

| 

The Commission erred in concluding that the application 
of Radio Cincinnati, Inc. should be denied. (Decision, Con¬ 
clusions, Paragraph 7, Page 7). 


The Commission erred by issuing on May 12, 1948 !a con¬ 
struction permit to WJIM, Inc. purporting to authorize 
it to change the facilities of Station WJIM fronaj. 1240 
kilocycles with 250 watts power unlimited time to 550 kilo¬ 
cycles, 1 kilowatt, unlimited time employing a directional 
antenna, day and night. The issuance of this construc¬ 
tion permit predicated upon the Commission’s erroneous 
and illegal Decision of October 29, 1947 is likewise errone¬ 
ous and illegal. 


I 

i 
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I J. 

The Commission erred in issuing a purported Final De¬ 
cision denying the said application without the prior 
issuance of a Proposed Decision proposing to deny such 
application in that appellant was afforded no notice of such 
intention and likewise was afforded no opportunity to be 
heard in this respect. (See Proposed Decision, adopted 
April 25,1947, Conclusions, Paragraph 5, Page 8; Decision, 
adopted October 29, 1947, Conclusions, Paragraph 7, Page 
7; Memorandum Opinion and Order, dated July 22, 1948 
(released July 26, 1948)). 


K. 

The Courts have repeatedly held that broadcasting is 
impressed with the public interest. Therefore, the arbi¬ 
trary and capricious action by the Commission in taking 
the illegal steps described above not only adversely affects 
this appellant but the public interest as well as has here¬ 
tofore been shown. 


Relief Requested. 

Wherefore, appellant prays that this Honorable Court 
review the actions of the Commission herein and upon such 
review, issue an order: 

(1) Reversing and setting aside the Order of the Com¬ 
mission of October 29, 1947 (1) purporting to deny 
the application of this appellant, and (2) purporting 
to grant the application of WJIM, Inc. 

(2) Reversing and setting aside the Memorandum Opinion 
and Order of the Federal Communications Commis¬ 
sion of July 22, 1948, purporting to deny this appel¬ 
lant’s Petition For Rehearing. 

(3) Reversing, setting aside or staying the effectiveness of 
the construction permit erroneously issued to WJIM, 
Inc. by the Commission on May 12, 1948. 
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(4) Remand the case to the Federal Communications! Com¬ 
mission for further proceedings in conformity with the 
judgment of this Honorable Court and the applicable 
provisions of the Communications Act of 1934, as 
amended, consistent with law, and 
J (5) Grant such other and further relief a$ may 

be just and proper. 

| 

Respectfully submitted, 

I 

I 

Radio Cincinnati, Inc. 

George 0. Sutton 
William Thomson 
John H. Midien 

' Its Attorneys 

1038 National Press Building 
Washington 4, D. C. 

By George 0. Sutton 

August 12, 1948 

* # • * * ♦ * * • j * 

I 

L Exhibit No. 1. j 

No. 

i 

j 

In re: 

Radio Cincinnati, Inc., Appellant, 

vs. 

i 

Federal Communications Commission, Appellee. 

1. Actions of the Federal Communications Commission on 
this appellant’s application. 

2. The members of the Commission on the date of the ac¬ 
tions. 

3. The members of the Commission who participated at 
the time of the action. 

i 

| 

i 


% 

i 

i 







(The following information in tabular form is a re¬ 
capitulation taken from the attached certified docu¬ 
ments of the Federal Communications Commission.) 


Action and Date 

(1) Decision and Order 

Adopted December 6,1946 
Released December 9,1946 


(2) Proposed Decision 

Adopted April 25, 1947 
Released April 29, 1947 


(3) Oral Argument 
October 8, 1947 
2:00 P. M. 


(4) Decision 

Adopted October 29, 1947 
Released November 18,1948 

(NOTE—Denny & Hyde 
not participating, Jones 
dissenting) 

(5) Memorandum Opinion and 
Order—Adopted July 22, 
1948, Released July 26, 
1948 

(NOTE—Hyde and Hen- 
nock not participating, 
Jones dissenting, i. e. for 
grant of Petition For 
Rehearing). 


2. 

3. 


Members 

Members of Commission 

Participating 

1. Charles R. Denny, Chairman 

1. Denny 

2. Paul A. Walker 

2. Walker 

3. Ray C. Wakefield 

3. Wakefield 

4. Clilford J. Durr 

4. Durr 

5. E. K. Jett 

5. Jett 

6. Rosel H. Hyde 

6. Hyde 

7. Vacancy 


1. Denny 

1. Denny 

2. Walker 

2. Wakefield 

3. Durr 

3. Durr 

4. Jett 

4. Jett 

5. Wakefield 

5. Webster 

6. Hyde 


7. Edward M. Webster 


1. Denny 

1. Walker 

2. Walker 

2. Durr 

3. Durr 

3. Jett 

4. Jett 

4. Hyde 

5. Hyde 

5. Webster 

6. Webster 

6. Jones 

7. Robert F. Jones 


1. Denny 

1. Walker 

2. Walker 

2. Durr 

3. Durr 

3. Jett 

4. Jett 

4. Webster 

5. Hyde 

5. Jones 

6. Webster 


7. Jones 


1. Wayne Coy, Chairman 

1. Coy 

2. Walker 

2. Walker 

3. Hyde 

3. Webster 

4. Webster 

4. Jones 

5. Jones 

5. Sterling 

6. George E. Sterling 


7. Frieda B. Hennock 
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N Excerpt From Minutes of the Federal Communications 

Commission. 

Minute No. 335-A-46, Executive Sessions, 
December 6, 1946 

Present: Commissioners Denny, Chairman; Walker, 
Wakefield, Durr, Jett, and Hyde. 

Broadcast Matters: 

Hearing Docket 

#**### 

The Commission, upon consideration of the following 
applications and the proceeding held thereon, served from 
said proceeding, all of said applications with the excep¬ 
tion of that of Atlantic Radio Corporation, Docket | No. 
7404, and took the action indicated below, on the grounds 
set forth in the attached Decision and Order No. 1447, 
adopted pursuant to this action: 

Docket Call 

No. File No. Applicant Letters Nature of Action 

6807 B2-P-4087 WJIM, Inc., Granted construction permit 

Lansing, Mich. WJIM for change in operating as¬ 
signment from 1240 kc, 250 
w, unlimited time, to 550 kc, 
1 kw, unlimited time,! DA; 
subject to approval of trans¬ 
mitter site and antenna sys¬ 
tem by the Civil Aeronautics 
Administration. 

******* 

7401 B2-P-4372 The Cincinnati Granted construction permit 

Times-Star to increase nighttime power 

Company, Cin- . from 1 kw to 5 kw and make 

cinnati, Ohio. WKRC changes in directional an- 

******* 

tenna subject to the qondi- 
tion that applicant will 'with¬ 
in 60 days file application for 
modification of directional 
antenna system incorporat¬ 
ing a radiation value toward 
WJIM, Lansing, Michigan, 
not exceeding 175 mv/m 
equivalent for a .311 antenna 
in the horizontal plane; other 
values in protected directions 
as specified by the applicant. 

• ••*•# 

T. J. Slowie,! 

Secretary. 


i 
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0 1-7411 

Docket File Copy 1447 Original 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

B-313 

In re Applications of 

Docket No. 6802—File No. B3-P-4086 

The Constitution Publishing Co. (New) 
Atlanta, Georgia 

Docket No. 6807—File No. B2-P-4087 

WJIM, Inc. (WJIM) 

Lansing, Michigan 

Docket No. 6808—File No. B5-P-3993 

Montana Broadcasting & Television Company (New) 

Butte, Montana 

Docket No. 6809—File No. B4-P-4089 

Pulitzer Publishing Company (KSD) 

St. Louis, Missouri 

Docket No. 7174—File No. B3-P-4399 

Sunshine Bboadcasting Company (KTSA) 

San Antonio, Texas 

Docket No. 7122—File No. Bl-P-4424 

Buffalo Broadcasting Corporation (WGR) 
Buffalo, New York 

Docket No. 7215—File No. B3-P-4474 
Millard Eidson (KCRS) 

Midland, Texas 
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Docket No. 7401—File No. B2-P-4372 

The Cincinnati Times-Star Co. (WKRC) 
Cincinnati, Ohio 

Docket No. 7404—File No. Bl-P-4372 

i 

Atlantic Radio Corporation (New) 

Boston, Massachusetts 

j 

Docket No. 7405—File No. Bl-P-4492 

i 

Radio Station WDEV (WDEV) 

Waterbury, Vermont 

Docket No. 7406—File No. B5-ML-1228 

Oregon State Agricultural College (KOAC) j 
Corvallis, Oregon 

APPEARANCES. j 

D. M. Patrick and Carl A. Smith on behalf of The!Con¬ 
stitution Publishing Company; Peter Shuebruk and Wil¬ 
liam C. Fitts, Jr., on behalf of WJIM, Inc.; Harrison T. 
Slaughter on behalf of Montana Broadcasting & Tele¬ 
vision Company; George S. Smith and Paul L. Segal on 
behalf of Pulitzer Publishing Company; Paul A. O’J&ryam 
on behalf of Sunshine Broadcasting Company; Frank Scott 
on behalf of Buffalo Broadcasting Corporation; Norman S. 

Case on behalf of Millard Eidson; George 0. Sutton 
P on behalf of The Cincinnati Times-Star Company; 

Paul A. Lever on behalf of Atlantic Radio Cbrpo- 
ration; Joseph Fairbanks on behalf of Station WDEV; 
Charles F. Duvall on behalf of Oregon State Agricultural 
College; Corwin Lockwood on behalf of WNBH and KiFYR 
(interveners); Arthur W. Scharfeld on behalf of Station 
KOY (intervener); and Vincent B. Welch on behalf bf the 
Commission. 


i 

i 

i 

! 
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Decision and Order. 

1. The proceeding arose upon eleven applications for the 
use of the frequency 550 kc in various parts of the United 
States. Eight of the applications are by existing licensees, 
as follows: 

Licensee, Call Letters Present 

and Location Operating Assignment Assignment Requested 

WJIM, Inc. (WJIM) 1240 kc, 250 w, U 550 kc, 1 kw, DA-1 

Lansing, Michigan 

Pulitzer Publishing Co. (KSD) 550 kc, 1 kw, 5 kw-LS 550 kc, 5 kw, DA-N 

St. Louis, Missouri DA-N 

Sunshine Broadcasting Co. 550 kc, 1 kw, 5 kw-LS 550 kc, 5 kw, DA-N 

(KTSA), San Antonio, Texas DA-N 

Buffalo Broadcast Corp. (WGR) 550 kc, 1 kw, 5 kw-LS, 550 kc, 5 kw, DA-N 

Buffalo, New York DA-N 

Millard Eidson (KCRS) 1230 kc, 250 w, U 550 kc, 5 kw, D, 1 kw, N, 

Midland, Texas DA-2 

The Cincinnati Times-Star Co. 550 kc, 1 kw, 5 kw-LS 550 kc, 5 kw, DA-2 

(WKRC), Cincinnati, Ohio DA-U 

Radio Station WDEV (WDEV) 550 kc, 1 kw, daytime 550 kc, 1 kw, DA-2 

Waterbury, Vermont only 

Oregon State Agricultural 550 kc, 1 kw, U, 550 kc, 5 kw, DA-1 

College (KOAC) 5 kw-LS, DA 

Corvallis, Oregon 

The remaining applicants request authority to construct 
new stations, as follows: 

Applicant Location Assignment Requested 

The Constitution Publishing Atlanta, Georgia 550 kc, 5 kw, DA-N 

Company 

Montana Broadcasting & Butte, Montana 550 kc, 1 kw, DA-N 

Television Company 

Atlantic Radio Corporation Boston, Massachusetts 550 kc, 5 kw, DA-2 

EXPLANATION OF SYMBOLS: “D” indicates Daytime, “N” indi¬ 
cates Nighttime; “DA-N” indicates directional antenna nighttime, non- 
directional daytime; “DA-1” indicates directional both night & day using 
1 identical pattern; “DA-2” indicates directional both night & day using 
different patterns. 

Q 2. A consolidated hearing upon these applications 
was held April 8-12 and 15-19, and June 24-28, 1946. 
Participating in this hearing as interveners were KOY, 
Phoenix, Arizona, and KFYR, Bismarck, North Dakota, 
existing stations on 550 kc, and WNBH, New Bedford, 
Massachusetts, which has a pending application (File No. 
Bl-P-4605, filed February 27, 1946) to change its operat¬ 
ing assignment from 1340 kc, 250 w, unlimited time, to 550 
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kc, 5 kw, unlimited time, DA-N. One of the issues ih this 
proceeding was one relating to the most efficient and 
equitable use of the 550 kc channel by the various appli¬ 
cants who had been designated for hearing. 

3. Upon careful consideration of the entire record, the 
Commission finds that there would be no objectionable in¬ 
terference under the Commission’s Standards of jGood 
Engineering Practice to any existing domestic station by 
grants of all of the applicants in hearing, operating in ac¬ 
cordance with certain engineering conditions set foilth in 
paragraph 4 below. However, when considering interfer¬ 
ence to or from applications pending at the comnience- 
ment of this hearing, we find that with WDEV operating 
as proposed in this Decision, the RSS to the proposed 
Atlantic Radio Corporation station in Boston would be 
raised from 9.1 mv/m to 13.8 mv/m, and the RSS td Sta¬ 
tion WNBH, operating as proposed, would be raised Ifrom 
8.5 mv/m to 13.7 mv/m. Substantial populations would 
still be served by the Boston or New Bedford station de¬ 
spite such increased limitation. The Boston or the w!nBH 
operation would not raise the RSS to WDEV. Under such 
circumstances the Commission does not consider the appli¬ 
cation of WDEV to be mutually exclusive with the appli¬ 
cation of the Atlantic Radio Corporation or the application 
of WNBH. We also find that the proposed operation of 
the Atlantic Radio Corporation and the proposed opera¬ 
tion of Station WNBH in application File No. Bl-P-4605 
would result in mutually prohibitive interference since 
Boston and New Bedford are approximately only 45 jniles 
apart. Because the WNBH application has not been heard 
as yet, the Commission cannot now determine on a com¬ 
parative basis whether a grant of the Atlantic Radio j Cor¬ 
poration application or a grant of the WNBH application 
would better serve the public interest, convenience,! and 
necessity. Accordingly, in a separate Order adopted to¬ 
day, the Commission has designated the application of 
WNBH for hearing to be consolidated with the hearing 


I 



20 


heretofore held upon the application of Atlantic Radio Cor¬ 
poration. 

4. In view of the foregoing, it is ordered that the above- 
described applications of The Constitution Publishing 
Company (New), WJIM, Inc. (WJIM), Montana Broad¬ 
casting and Television Company (New), Pulitzer Publish¬ 
ing Company (KSD), Sunshine Broadcasting Company 
(KTSA), Buffalo Broadcasting Corporation (WGR), Mil¬ 
lard Eidson (KCRS), The Cincinnati Times-Star Com¬ 
pany (WKRC), Radio Station WDEV (WDEV) and Ore¬ 
gon State Agricultural College (KOAC) be, and the same 

ARE HEREBY SEVERED FROM THIS PROCEEDING AND GRANTED Sub¬ 
ject to the conditions specified in individual instances: 

The Constitution Publishing Company (New): 

Contingent on approval of the antenna system and trans¬ 
mitter site by the Civil Aeronautics Administration. 

R WJIM, Inc. (WJIM): 

Contingent on approval of the antenna system and 
transmitter site by the Civil Aeronautics Administration. 

Montana Broadcasting and Television Company (New): 

Contingent on approval of antenna system and trans¬ 
mitter site by the Civil Aeronautics Administration; fur¬ 
ther, that the radiation value toward Corvallis, Oregon, 
will not exceed 42 mv/m equivalent for a .311 antenna in 
the horizontal plane, other values in protected directions as 
specified by applicant. 

Pulitzer Publishing Company (KSD): 

Subject to the condition applicant will within 60 days file 
application for modification of directional antenna system 
incorporating a radiation value toward Lansing, Michigan, 
not exceeding 160 mv/m equivalent for a .311 antenna in 
the horizontal plane; other values in protected directions 
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as specified by the applicant; further subject to thje con¬ 
dition that in the event cross-modulation obtains between 
KSD and KXOX due to interaction of the respective an¬ 
tenna systems, this applicant accepts full responsibility for 
and will take appropriate technical measures to correct 
same. 

Note: The basis for setting 160 mv/m equivalent! for a 
.311 antenna in the horizontal plane as the maximum radia¬ 
tion toward Lansing is as follows: KSD presently! oper¬ 
ates 1 kw with directional antenna radiating 100 mv/m 
toward and imposing a limit on WJIM of 3.1 mv/m; the 
proposed operation is estimated to be 223 mv/m (.311 
equivalent) imposing a limit of 6.9 mv/m on Lansing. 160 
mv/m will allow KSD to retain areas and population^ pres¬ 
ently served in the direction of Lansing and yet, under the 
70% rule not increase the RSS at Lansing. This is on 
the basis that concurrently herein WKRC is being ’modi¬ 
fied to reduce the limitation to WJIM from 19.5 mv|/m to 
7.4 mv/m. Since, in its counter proposal WJIM jwould 
limit the radiation from KSD to 30 mv/m, whereas KSD 
proposes 223 mv/m, it will be observed the value of 160 
mv/m strikes a medium between these limits representing 
a concession on the part of each applicant. With!these 
conditions, the KSD proposal will not be seriously cur¬ 
tailed in the direction of Lansing and, under the 70% rule 
the RSS to WJIM will be reduced from 10.2 mv/m '|to 7.4 
mv/m. 

! 

Sunshine Broadcasting Company (KTSA): 

i 

Subject to the condition applicant will within 6Q days 
file application for modification of directional antenn^ sys¬ 
tem incorporating a radiation value not exceeding 175 
mv/m equivalent for a .311 antenna in the horizontal plane; 
other values in protected directions as specified by tljie ap¬ 
plicant. 
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Note: The basis for setting 175 mv/m equivalent for a 
.311 antenna in the horizontal plane as the maximum radi¬ 
ation of KTSA toward KCRS is as follows: KTSA pres¬ 
ently operates with 1 kw non-directional nighttime which 
is classified under the Standards as Class III and 
S effective field of 175 mv/m. KCRS is an applicant 
seeking assignment to the channel. Restricting 
KTSA to 175 mv/m retains the status quo in the direction 
of Midland. KTSA proposes to radiate 464 mv/m (.311 
equivalent) toward and impose a limit of 18.6 mv/m on 
KCRS. The KCRS counter proposal for KTSA would 
restrict radiation to an effective field (.311 equivalent) of 
82 mv/m toward and impose a limit of 3.4 mv/m on KCRS. 
It will thus be observed that setting the radiation at 175 
mv/m does not accede to the all-out demands of either 
KTSA or KCRS but, to the contrary, strikes a medium 
between these limits and represents a concession on the 
part of each. Under this arrangement KTSA would re¬ 
tain the areas and populations toward Midland which it 
presently serves; and the gains and benefits to be derived 
from an increase in power from 1 to 5 kw nighttime would 
not he seriously impaired. Grant to KCRS becomes prac¬ 
tical by virtue of reduction of limitation from 18.6 mv/m 
approximately 7.1 mv/m, which is both the single signal 
limit and RSS to KCRS (other signals drop out under 
the 70% rule). 

Buffalo Broadcasting Corporation (WGR): 

Contingent on approval of the transmitter site and an¬ 
tenna system by the Civil Aeronautics Administration. 

Millard Eidson (KCRS): 

No conditions. 

The Cincinnati Times-Star Company (WKRC): 

Subject to the condition that applicant will within 60 
days file application for modification of directional an¬ 
tenna system incorporating a radiation value toward 
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WJIM, Lansing, Michigan, not exceeding 175 mv/m equiv¬ 
alent for a .311 antenna in the horizontal plane; other 
values in protected directions as specified by the appli¬ 
cant. 

Notes: The basis for setting 175 mv/m equivalent for a 
.311 antenna in the horizontal plane as the maximurii radi¬ 
ation of WKRC toward Lansing is as follows: WKR(S pres¬ 
ently operates with 1 kw power directional nighttiifie; the 
effective field is estimated to be 191 mv/m toward and im¬ 
posing a limit on WJIM of 8.7 mv/m. WJIM is an appli¬ 
cant seeking assignment to the channel. Restricting WKRC 
to 175 mv/m retains (approximately) the status quo i n 
the direction of WJIM. WKRC prooses to radiate 465 
mv/m (.311 equivalent) toward and impose a limit qf 19.5 
mv/m on WJIM. The WJIM counter proposal for TVXRC 
would restrict radiation to an effective field (.311 equiva¬ 
lent) of 81 mv/m toward and impose a limit of 3.35 mv/m 
on WJIM. It will thus be observed that setting the 'radia¬ 
tion at 175 mv/m does not accede to the all out demands 
of either WKRC or WJIM but, to the contrary, Strikes 
a medium between those limits and represents a conces¬ 
sion on the part of each. Under this arrangement WKRC 
would retain the areas and population toward 
T WJIM which it presently serves and while the gains 
and benefits to be derived from an increase in jpower 
would be denied in the direction of WJIM, same would 
accrue in other directions; the grant to WJIM becomes 
possible by virtue of reduction of limitation from 19.5 
mv/m to 7.4 mv/m, and a resulting RSS of 10.2 rhv/m. 
Said 10.2 mv/m RSS is comprised of 7.4 mv/m from 
WKRC and 6.9 mv/m proposed from KSD. To reduce 
said limitation further conditions have been placed as 
above on KSD in effect reducing the proposed KSD Signal 
to 70% or less of the single signal from WKRC j fixed 
herein at 7.4 mv/m. 

I 

i 

I 


I 
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Radio Station WDEV (WDEV): 

Subject to the condition that the radiation values to¬ 
ward WGR, Buffalo, New York, and CHLN, Three Rivers, 
Quebec, not exceed 45 mv/m equivalent for a .311 antenna 
in the horizontal plane; other values in protected direc¬ 
tions specified by the applicant. 

Oregon State Agricultural College (KOAC): 

No conditions. 

Federal Communications Commission 

T. J. Slowib 
Secretary 

Adopted: December 6, 1946 
Released: December 9, 1946 

*#•*##*• * # 

V Excerpt From Minutes of the Federal 

Communications Commission. 

Minute No. 152-A-47, Executive Session 
(Broadcast Matters) April 25, 1947 

Present: Commissioners Denny, Chairman; Wakefield, 
Durr, Jett and Webster. 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C. this date, the 
above-named Commissioners being present, the Commis¬ 
sion took the following actions on Broadcast Matters, all 
actions being by unanimous vote except as otherwise in¬ 
dicated : 
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Adopted the Following documents which are attached 
hereto: 

j 

Mimeograph 

Number Docket No. Applicant Location 

* * * * * * * j 

#7460 (6807 WJIM, Inc. (WJIM) Lansing, Michigan 

Proposed (7401 The Cincinnati Times-Star Co. Cincinnati^ Ohio 

Decision ( (WKRC) 

(Commissioner Webster not participating). 

***** * * 

Adopted the following document pursuant to Commission action of 
April 18, 1947: 

Mimeograph 

Number Docket No. Applicant Location 

******* 

#7466 (6807 Lansing, ijlichigan 

Memorandum 

Opinion 

and Order The Cincinnati Times-Star Co. Cincinnati,! Ohio 

(7401 (WKRC) 

***** * * 

T. J. Slowie 
Secretary 

W 7460 | 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. C. 

B-353—Docket No. 6807—File No. BP-4087 
In re Applications of 

WJIM, Inc. (WJIM), Lansing, Michigan i 

Docket No. 7401—File No. BP-4483 

The Cincinnati Times-Star Co. (WKRC), I 
Cincinnati, Ohio 
For Construction Permits 

APPEARANCES. j 

Peter Shuebruk and William C. Fitts, Jr., on behalf of 
WJIM, Inc.; George O. Sutton on behalf of The Cincin¬ 
nati Times-Star Company; and Vincent B. Welch on behalf 
of the Commission. 

i 

I 


i 

! 
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Proposed Decision 

(Adopted April 25, 1947) 

By the Commission (Commissioners Walker, Hyde and 
Webster not participating): 

Preliminary Statement 

1. The proceeding derives from a larger consolidated 
proceeding which included a total of eleven applications 
for the use of the frequency 550 kilocycles under various 
terms of operation at various locations in the United 
States. A consolidated hearing was held April 8-12 and 
15-19, and June 24-28, 1946. A final decision was adopted 
December 6, 1946 and released December 9, 1946, granting 
among others the above-styled application of WJIM, Inc. 
(WJIM) and the above-styled application of The Cincin¬ 
nati Times-Star Company (WKRC) on condition of re¬ 
duced radiation in the direction of Station WJIM. A pe¬ 
tition for rehearing was filed by The Cincinnati Times- 
Star Company (WKRC), indicating its unwillingness to 
accept the conditional grant and requesting, in effect, that 
a proposed decision be issued and that other relief be 
afforded. The petition was partially granted this date, 
and the applications of The Cincinnati Times-Star 
(WKRC) and WJIM, Inc. (WJIM) severed from the pro¬ 
ceeding. 

2. WJIM, Inc. (WJIM) requests a construction permit 
to change the facilities of Station WJIM, Lansing, Michi¬ 
gan, from 1240 kilocycles, with 250 w^att pow r er, unlimited 
time, to 550 kilocycles, wih 1 kilowatt powder, unlimited 
time, using directional antenna day and night. The Cin¬ 
cinnati Times-Star Company (WKRC) requests a con¬ 
struction permit to change the facilities of Station WKRC, 
Cincinnati, Ohio, from 550 kilocycles, with 1 kilowatt power 
nighttime and 5 kilowatts power daytime, unlimited time, 
using directional antenna day and night, to employ 5 
kilowatts power at night, and to change the directional an¬ 
tenna. Counsel stipulated at the hearing that, as between 


the applicants, all existing licensees were legally ! quali¬ 
fied to operate their respective stations as proposed and 
that all equipment, with the exception of directive an¬ 
tenna, would comply with the Commission’s Standards of 
Good Engineering practice. | 


X FINDING OF FACT 


Re WJIM, Inc., (WJIM)—Docket No. 6807 j 

3. The applicant corporation is the licensee of Station 
WJIM, a local station operating at Lansing, Michigan. All 
of the stock authorized, consisting of 2,500 shares of com¬ 
mon, voting stock, has been issued and is outstanding. 
Harold F. Gross is president, a director, general man¬ 
ager, and treasurer of the corporation, and holds 78% of 
the capital stock. His wife, Charlotte I. Gross, is a direc¬ 
tor, secretary, and assistant treasurer, and holds 20% of 
the stock. The remaining 2% of the stock is ownjed by 
E. C. Shields, who is neither a director nor an officer.! Fred 
W. Wagenvoord is a director and vice-president but not 
a stockholder, and 0. S. Jones is assistant secretary but 
not a stockholder of director. All of the officers, directors, 
and stockholders are residents of Lansing or East Lan¬ 
sing. 


4. Lansing is the capital of Michigan and the home of 
Michigan State College, as well as a manufacturing Renter 
for automobiles, trucks, and automotive parts and acces¬ 
sories. In 1940, the city had a population of 78,653 and 
the metropolitan district had a population of 110,356 (U. S. 
Census). Station WJIM which is a local, 250 watt station, 
is the only broadcast station now in operation in the; city. 1 

5. The applicant proposes to broadcast a diversified pro¬ 
gram, dividing its broadcast time as follows: 58.82% en¬ 
tertainment, 15.34% news, 9.92% education, 7.14% ; agri¬ 
culture, 5.68% religion, 3.24% civic, and 0.86% govern¬ 
ment. Network programs (American Broadcasting Com- 


i There is an outstanding construction permit for a new 500 watt, 
daytime only station to operate on 1430 kilocycles in Lansing, j 
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pany and the “Michigan Network”) would consume 51.03% 
of the total time; 41.84% of the time would be devoted to 
sustaining programs; and recorded programs would be 
broadcast 17% of the time. The public service programs 
broadcast over Station WJIM, now and in the past, in¬ 
clude broadcasts of health programs, civic organizations’ 
meetings, programs to promote public welfare drives, edu¬ 
cational programs, programs for the physically handi¬ 
capped, reports on the activities of the city council, safety 
programs, and other similar types of programs. The pro¬ 
gram plans for the regional station proposed include the 
addition of 19 agricultural programs, a weekly program 
from Central Michigan College, which would be included 
within the proposed service area, additional educational 
programs in cooperation with the city and state superin¬ 
tendents of education, and the addition of one hour per 
week for civic programs for outlying communities in the 
proposed service area. An agricultural advisory com¬ 
mittee of 15 agricultural experts has been formed to give 
advice on the new agricultural programs. 

6. The operating staff will be increased from its present 
strength of 26 persons to 46 persons. The staff will in¬ 
clude a program director and assistant, a director of 
women’s programs, a news editor, a sports director, 6 
announcers, 6 full-time musicians, a director of educational 
programs, and a farm editor and 2 assistants. The bal¬ 
ance of the staff personnel would have duties which are 
primarily administrative and technical. 

Y 7. The estimated cost of construction for the op¬ 
eration proposed is $78,100. As of February 1, 
1946, the applicant had capital and surplus in the amount 
of $139,503.82. The American State Bank, Lansing, Michi¬ 
gan, has extended a line of credit to the applicant in the 
sum of $100,000 for the purpose of constructing the facili¬ 
ties requested in this application. The estimated monthly 
income of the station as proposed is $34,558.13, and the 
estimated monthly operating expense is $29,597.36. 
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8. At the present time Station WJIM serves a daytime 
intereference-free area of 2,140 square miles containing 
191,500 persons. Operating as proposed, the station would 
serve a daytime interference-free area of 8,950 square 
miles containing 411,500 persons—a gain of 6,810 square 
miles and 220,000 persons. At night, Station WJIM now 
serves an interference-free area of 72 square miles con¬ 
taining 103,300 persons. Operating as proposed, the sta¬ 
tion would serve a nighttime interference-free areal of 500 
square miles containing 125,600 persons—a gain j of 428 
square miles and 22,300 persons. Portions of the proposed 
daytime service area would receive primary service from 
numerous existing broadcast stations. However, hn area 
of 1120 square miles, containing 7,120 persons, which does 
not now receive any daytime primary service from ajny sta¬ 
tion, would be served daytime by Station WJIM operating 
as proposed. 2 The entire proposed nighttime service area 
would be served with a 0.5 mv/m signal by Statioi WJR 
and portions of the service area would be served by sev¬ 
eral other stations. Station WJIM now receives |an 8.7 
mv/m limitation at night from Station WKRC, radiating 
191 mv/m in the direction of Lansing. If the application 
of The Cincinnati Times-Star Company (WKRC) !should 
be granted and Station WKRC permitted to radiate 465 
mv/m in the direction of Lansing at night, Station jWJIM 
would receive a nighttime limitation of 19.5 mv/m from 
Station WKRC. WJIM, Inc. (WJIM) demonstrated that 
it would be possible for Station WKRC to operate with 5 
kilowatt power at night and, by decreasing the proposed 
radiation in the direction of Lansing to 81 mv/mi (.311 
equivalent), impose upon Station WJIM a nighttime limi¬ 
tation of only 3.35 mv/m. 


2 Five now stations, authorized since the date of hearing, will serve 
portions of the daytime service area, but will not serve this part of 
the area. 
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Re The Cincinnati Times-Star Company (WRKC )— 

Docket 7401 

9. The applicant corporation, which publishes the Cin¬ 
cinnati Times-Star (an evening daily with a circulation of 
154,000), is the licensees of Station WKRC, a regional sta¬ 
tion operating at Cincinnati, Ohio. There are 20,000 shares 
of common stock issued and outstanding. The officers and 
directors are as follows: Hulbert Taft, president and a 
director, William G. Semple, vice-president and a director, 
Philip Diehl, secretary and treasurer, Jane G. Ingalls, a 
director, Robert A. Taft, a director, Charles P. Taft, a di¬ 
rector, and George Fries, a director. All of the officers 
and directors are residents of Cincinnati, with the excep¬ 
tion of Jane G. Ingalls, who is a resident of Cleveland, 
Ohio. 

Z 10. In 1940, Cincinnati had a population of 455,610 
and the metropolitan district had a population of 
789,309 (U. S. Census.) There are five broadcast stations 
now in operation in Cincinnati: two clear channel stations— 
WLW (700 kilocycles, 50 kilowatts power, unlimited time) 
and WCKY (1530 kilocycles, 50 kilowatts power, unlimited 
time); two regional stations—WKRC (550 kilocycles, 1 
kilowatt power nighttime and 5 kilowatts power daytime, 
unlimited time, with directional antenna) and WSAI (1360 
kilocycles, 50 kilowatts power, unlimited time, with direc¬ 
tional antenna); and one local station—WCPO (1230 kilo¬ 
cycles, 250 watts power, unlimited time). 

11. The applicant, which now operates a regional sta¬ 
tion, does not intend to modify its present general program 
structure if this application should be granted. Station 
WKRC now broadcasts a diversified program, dividing its 
broadcast time as follows: 68.3% entertainment, 15.8% 
news, 5.3% education, 5% agriculture, 3.3% religion, and 
2.3% civic. Sustaining programs consume 26.8% of all 
broadcast time, and approximately 53.7% of the time is 
devoted to network programs (Columbia Broadcasting Sys¬ 
tem). Station WKRC has cooperated, in presenting pub- 
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lie service programs, with many of the social welfare and 
civic groups in Cincinnati and vicinity, including the 
YMCA, YWCA, USO, and various charitable organiza¬ 
tions. Time for religious broadcasts has been allotted 
to all denominations. “Pathways in Peace”, a forurji pro¬ 
gram on political, economic, and sociological probleins, is 
a regular feature of Station WKRC. The applicant 'has a 
consistent policy of broadcasting talks by person^ dis¬ 
tinguished in various fields of endeavor, and has presented 
many guest experts on its farm programs. Station WKRC 
has carried remote broadcasts consistently to furnish list¬ 
eners with programs and events which could not be origi¬ 
nated in its studios. 

12. The applicant does not contemplate increasing its 

present operating staff of 83 full time and part tim^ em¬ 
ployees. The staff includes a program director, a producer, 
a producer of farm programs, a producer and writer, 7 
announcers, a news editor, 1 full time news announce? and 
2 part time news announcers, 18 full time musicians (as 
required by the local union), a director of educatioh and 
religion and 2 assistants. The balance of the staff person¬ 
nel have duties wdiich are primarily administrative, techni¬ 
cal, or commercial. i 

13. The estimated cost of construction for the operation 
proposed is $181,100. As of January 1, 1946, the appli¬ 
cant had a surplus of $4,211,398.56. The estimated mohthly 
income of the station as proposed is $60,000 and the esti¬ 
mated monthly operating expense is $42,000. 

14. At the present time Station WKRC serves a day¬ 
time intereference-free area of 31,500 square miles, {con¬ 
taining 2,923,640 persons. Operating as proposed, the i sta¬ 
tion would serve a daytime interference-free area of 
42,500 square miles containing 3,685,351 persons—a gain 
of 11,000 square miles and 861,711 persons. At night Sta¬ 
tion WKRC now serves an interference-free area (with a 
4.0 mv/m limitation) of 1,834 square miles containing 
956,828 persons. Operating as proposed, the station would 
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serve a nighttime interference-free area (with a 2.5 mv/m 
limitation) of 10,800 square miles containing 1,588,680 per¬ 
sons—a gain of 8,966 square miles and 631,852 
AA persons.* Service to the proposed service area is 
presently furnished by Stations WLBC and WHIO, 
serving portions of the northern lobe of the service area; 
by WHAS (CBS) and WDAY (CBS), serving portions of 
the southeastern lobe; by Cincinnati Stations WCKY, 
WCPO, WLW, and WSAI, and by Stations WMOH 
WKBU, WING, and WOWO, serving various portions of 
the area. None of the area proposed to be served, day or 
night, is without service from other stations. 

CONCLUSIONS. 

1. Section 307 (b) of the Communications Act of 1934, 
as amended, requires the Commission to make “distribu¬ 
tion of licenses, frequencies, hours of operation and power 
among the several states and communities so as to provide 
a fair, efficient, and equitable distribution of radio service 
[transmission and reception] to each of the same”. We have 
therefore, considered the two conflicting applications herein 
in light of the mandate of this Section. 

2. The City of Cincinnati, which has a population of 
455,016 and a metropolitan area of 789,309, now has trans¬ 
mission facilities which include two 50 kw clear channel 
full time stations, two full time regional channel stations, 
operating with 1 kw night, 5 kw day, and 5 kw day and 
night, respectively, and one full time local channel station. 
The City of Lansing, -with a population of 78,653 and a 
metropolitan area of 110,000, has but one full time local 

3 The present nighttime limitation of 4 mv/m on the operation of Sta¬ 
tion WKRC is imposed by the operation of Station KSD, St. Louis, Mis¬ 
souri. Under the conditions specified in the grant on December 6, 1946, 
to Pulitzer Publishing Company (KSD) of a construction permit to 
change its facilities from 550 kilocycles, 1 kilowatt power nighttime, 
5 kilowatts power daytime, using directional antenna at night, to employ 
5 kilowatts power at night with a different nighttime directional antenna 
(File No. BP-4089; Docket No. 6809), the limitation to WKRC will be 
reduced to 2.5 mv/m at night. Therefore, part of the increase in night¬ 
time coverage here indicated will accrue to Station WKRC regardless 
of whether the instant application is granted or denied. 
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station, and there is a construction permit outstanding for 
a 500 watt daytime only station. We think that $ fair, 
efficient and equitable distribution of transmission (facili¬ 
ties requires us to establish at least one full time regional 
station in Lansing, Michigan, before increasing the power 
of an existing regional station in Cincinnati, Ohio. | 

3. Operating as proposed, Station WKRC would increase 
its coverage over present operation daytime by 11,000 
square miles and render service to an additional popula¬ 
tion of 861,711, and at night by 8,966 square milek and 
an additional population of 631,852; Station WJIM would 
increase its daytime coverage by 6,810 square miles and 
render service to an additional population of 220,000, and 
its nighttime coverage by 423 square miles and an (addi¬ 
tional population of 22,300. While the proposed increases 
in service are greater in the case of Station WKRQ than 
in the case of Station WJIM, the proposed operation of 
Station WJIM would provide a primary service to 1,120 
square miles, containing 7,120 persons, which doek not 
now receive any daytime primary service whatsoever (from 
any station, whereas none of the area proposed to be 

served by Station WKRC is without service from 
BB other stations. In our opinion as between theke ap¬ 
plications, a fair, efficient, and equitable distribution 
of radio service can be fulfilled only by granting the Appli¬ 
cation of WJIM, Inc. (WJIM), so that the more than (7,000 
persons who have no primary daytime radio service ^t all 
may enjoy the benefits of this medium of mass communica¬ 
tion from at least one station. The fact that many (more 
persons, who now receive one or more primary services, 
would receive an additional service if the application of 
The Cincinnati Times-Star (WKRC) should be granted is, 
we think, insufficient to prevail against the more acute (need 
of a smaller but substantial number of persons. 

4. In the light of the foregoing findings and conclusions, 
we believe that a grant of the application of WJIM,! Inc. 
(WJIM) w T ould better serve the public interest, conjveni- 
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ence and necessity than a grant of the application of The 
Cincinnati Times-Star (KWRC). However, we think it 
unnecessary to deny in toto the application of the Cincin¬ 
nati Times-Star (WKRC). There is no conflict between 
the WKRC application and that of WJIM as to daytime op^ 
eration. Each could operate simultaneously as proposed ' 
by their respective applications without restricting the 
daytime service of either. Consequently, WKRC would 
serve daytime an additional 861,711 persons, and still per¬ 
mit WJIM to increase its daytime coverage to reach an 
additional 220,000 people, of whom more than 7,000 have 
no primary service from any station. Operating as pro¬ 
posed at night as the 465 mv/m (.311 equivalent) radiation 
toward Lansing, Station WKRC would limit the service of 
WJIM to an excessive degree. At the present time, and 
under existing circumstances, we consider an RSS of ap¬ 
proximately 7 or 8 4 mv/m at Lansing to be the maximum 
nighttime limitation on the operation of WJIM consistent 
with its operation in the public interest. This limitaton, 
under existing conditions, can be achieved by restricting 
WKRC’s nighttime radiation toward WJIM to 175 mv/m 
equivalent for a .311 antenna in the horizontal plane. 5 Un¬ 
der these conditions, Station WKRC would add to its pres¬ 
ent nighttime audience part of the additional 631,852 per¬ 
sons it would serve operating as proposed. We think, 
therefore, that the most efficient and equitable use of the 
frequency could be attained by a grant of the WJIM ap¬ 
plication as proposed, and a grant of the WKRC applica¬ 
tion, on condition that it operate with less radiation at 
night in the direction of Lansing, Michigan, than the 465 
mv/m (.311 equivalent) proposed in its application. 

* As computed under the “70% rule”, in effect at the time of hearing. 

5 Under the “70% rule” used in determining RSS values at the time 
these applications were heard, and under the terms of the condition 
imposed upon the radiation of Station KSD in the direction of Station 
WJIM in the grant to the Pulitzer Publishing Company (KSD) of a 
construction permit on December 6, 1946, the RSS limitation to Station 
WJIM would be 7.4 mv/m. Under the present Standards of Good Engi¬ 
neering Practice, and the “50% rule”, the limitation may conceivably 
be different. The actual conditions of operation would, of course, remain 
the same. 


5. Accordingly, we propose to grant the application of 
WJIM, Inc. (WJIM) contingent on approval of tlje an¬ 
tenna system and transmitter site by the Civil Aeronau¬ 
tics Authority. We propose, further, to grant the applica¬ 
tion of The Cincinnati Times-Star (WKRC), oh con- 
CC dition that the applicant file within 60 days of the 
grant an application for modification of directional 
antenna system incorporating a radiation value at inight 
toward Station WJIM, Lansing, Michigan, not to dxceed 
175 mv/m equivalent for a .311 antenna in the horizontal 
plane. 

Federal Communications Commission I 

T. J. Slowie 


Secretary 

Released: April 29, 1947. 

See Section 1.849 of the Commission’s Rules of Practice 
and Procedure. 


DD BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
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Washington 25, D. C. 

Docket No. 6802—File No. BP-4086 


In re Application of 

The Constitution Publishing Co. (New) 
Atlanta, Georgia 

i 

Docket No. 6807—File No. BP-4087 

WJIM, Inc. (WJIM) | 

Lansing, Michigan 

Docket No. 6808—File No. BP-3993 

Montana Broadcasting & Television Company (Nhw) 

Butte, Montana 

i 

Docket No. 6809—File No. BP-4089 

i 

Pulitzer Publishing Company (KSD) 

’ i St, Louis, Missouri 
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Docket No. 7174^-File No. BP-4399 

Sunshine Broadcasting Company (KTSA) 

San Antonio, Texas 

Docket No. 7122—File No. BP-4424 

Buffalo Broadcasting Corporation (WGR) 
Buffalo, New York 

Docket No. 7215—File No. BP-4474 

Millard Eidson (KCRS) 

Midland, Texas 

Docket No. 7401—File No. BP-4483 

The Cincinnati Times-£tar Co. (WKRC) 
Cincinnati, Ohio 

Docket No. 7404—File No. BP-4372 

Atlantic Radio Corporation (New) 

Boston, Massachusetts 

Docket No. 7405—File No. BP-4492 

Radio Station WDEV (WDEV) 

Waterbury, Vermont 
For Construction Permit 

Docket No. 7406—File No. BML-1228 

Oregon State Agricultural College (KOAC) 
Corvallis, Oregon 
For Modification of License 

Memorandum Opinion and Order. 

By the Commission: 

The Commission has before it a petition for rehearing 
filed December 30, 1946, by Cincinnati Times-Star 
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Company (WKRC), Cincinnati, Ohio, directed 
EE against the Commission’s Decision adopted Decem¬ 
ber 6, 1946, wherein the Commission granted, aipong 
others, the application of WJIM, Inc. (WJIM) for a con¬ 
struction permit (File No. BP-4087; Docket No. 6807) to 
operate at Lansing, Michigan on 550 kilocycles, 1 kilowatt 
power, unlimited time, using directional antenna day| and 
night, and the application of the Cincinnati Times-jStar 
Company (WKRC) for a construction permit to operate at 
Cincinnati on 550 kilocycles, 5 kilowatt power, unlimited 
time, using directional antenna day and night, subject to 
the condition that Cincinnati Times-Star Company 
(WKRC) (File No. BP-4372; Docket No. 7401) file within 
60 days application for modification of directional an¬ 
tenna system incorporating a radiation value toward 
Station WJIM not exceeding 175 mv/m equivalent fpr a 
.311 antenna in the horizontal plane, instead of the jpro- 
posed radiation of 465 mv/m (.311 equivalent). The pe¬ 
tition requests that the Commission (1) set aside and| va¬ 
cate its Decision and Order of December 6, 1946; (2) pro¬ 
ceed with the determination of the consolidated matter in 
accord with the Rules and Regulations of the Commission 
and of the Communications Act of 1934, as amended; and 
(3) reopen the record and remand the matter for further 
hearing, with full notice to the petitioner, on any propqsals 
for Station WKRC to operate in any manner different ^rom 
that proposed in its pending application. Answers to| the 
petition were filed by Montana Broadcasting and Television 
Company on January 3, 1947, by Radio Station WDEV 
(WDEV) on January 8, 1947, by The Constitution Pub¬ 
lishing Company on January 8, 1947, and by WJIM, |Inc. 
(WJIM) on January 14, 1947. 

The petitioner contends that the Commission, in adopt¬ 
ing and publishing a final Decision and Order rather than 
a Proposed Decision, did not adhere to the procedural re¬ 
quirements of Section 1.231 of its Rules (in effect atj the 
time of hearing) and thereby deprived the petitioner of 

I 

I 

i 

I 

I 

! 

i 
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its right to file exceptions to a proposed decision, and to 
have oral argument before the Commission, as provided in 
the Rules and in Section 409(a) of the Communications 
Act of 1934, as amended; that there are no findings in the 
Decision, and there is no evidence in the record permitting 
the Commission to find, that it is more in the public inter¬ 
est for Station WJIM to operate as proposed and for Sta¬ 
tion WKRC to operate with restricted radiation of 175 
mv/m toward WJIM than it is for WKRC to operate as 
proposed with a radiation of 465 m/vm toward Lansing, 
Michigan; that there was no issue in hearing concerning 
operation of WKRC with restricted radiation of 175 mv/m 
toward WJIM and that the petitioner was thereby deprived 
of its right to notice and hearing on such an issue. 

The answers to the petition filed by Montana Broadcast¬ 
ing and Television Company, Radio Station WDEV 
(WDEV), and The Constitution Publishing Company, con¬ 
tend that the Commission’s grants to each of them can be 
allowed to stand without prejudice to either Cincinnati 
Times-Star Company (WKRC) or WJIM, Inc. (WJIM) 
and that their applications should, therefore, be severed 
from the proceeding. The answer of WJIM, Inc. (WJIM) 
suggests that the Commission issue a proposed decision 
granting the application of WJIM, Inc. (WJIM) pro¬ 
posed, denying the application of Cincinnati Times-Star 
Company (WKRC) as proposed, making the conditional 
grant to Cincinnati Times-Star Company (WKRC), and 
giving opportunity to Cincinnati Times-Star Company 
(WKRC) to file exceptions and have oral argument. 
FF Inasmuch as The Cincinnati Times-Star Company 
(WKRC) is unwilling to accept the conditional grant 
made in our Decision released December 9, 1946, we are 
of the opinion that the petition on for rehearing should be 
granted to the extent that it invokes the procedural rights 
of Section 409(a) of the Communications Act of 1934, as 
amended, and of Section 1.231 of the Commission’s Rules 
(in effect at the time of the hearing). However, since the 
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matters raised in the petition for rehearing are not perti¬ 
nent to the disposition of any applications in this proceed¬ 
ing other than those of Cincinnati Times-Star Coippany 
(WKRC) and WJIM, Inc. (WJIM), we are further of the 
opinion that all applications with the exception of those 
of Cincinnati Times-Star (WKRC) and WJIM,! Inc. 
(WJIM) should be severed from this proceeding. 1 For the 
same reasons, we conclude that only so much of our De¬ 
cision and Order of December 6, 1946 as pertains tb the 
applications of Cincinnati Times-Star Company (WKRC) 
and WJIM, Inc. (WJIM) should be vacated and set aside. 
There is released this date, therefore, a proposed deci¬ 
sion in the matter of the applications of Cincinnati Tijmes- 
Star Company (WKRC) and WJIM, Inc. (WJIM) oply. 

The grant of the application of Cincinnati TimesjStar 
Company (WKRC) on condition of reduced radiation in 
the direction of Station WJIM did not inject a new ;ssue 
into this proceeding. As indicated by the proposed jdeci- 
sion released this date, in the matter of the application of 
Cincinnati Times-Star Company (WKRC) and WJIM, Inc. 
(WJIM), the application of WJIM, Inc. (WJIM) \s to 
be preferred on comparative consideration of the evictence 
adduced relative to the issues upon which the hearing 1 was 
held. There is, therefore, no occasion for reopening| the 
record as requested by the petitioner. 

Accordingly, it is ordered, This 25th day of April 1947, 
that those portions of the Decision and Order Adopted 
December 6, 1946 which grant the application of W«jttM, 
Inc. (WJIM); grant conditionally the application of jCin- 
cinnati Times-Star Company (WKRC); and sever the ap¬ 
plications from the proceeding, be, and they are hereby, 
vacated and set aside: that in accordance with the Com¬ 
mission’s Rules and Regulations Cincinnati Times-ptar 
Company (WKRC) and WJIM, Inc. (WJIM) be, and they 

are HEREBY GRANTED LEAVE TO FILE EXCEPTIONS AND REQUEST 

i On December 6, 1946, the application of Atlantic Radio Corporation 
(File No. BP-4372; Docket No. 7404) was designated for comparative 
hearing with another pending application not then heard. 
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oral, argument on the proposed decision on their applica¬ 
tions released this date. 

It is further ordered, That the applications of The Con¬ 
stitution Publishing Company, Atlanta, Georgia (File No. 
BP-4086; Docket No. 6802); Montana Broadcasting and 
Television Company, Butte, Montana (File No. BP-3993; 
Docket No. 6808); Pulitzer Publishing Company (KSD), 
St. Louis, Missouri (File No. BP-4089; Docket No. 6809); 
Sunshine Broadcasting Company (KSTA), San Antonio, 
Texas (File No. BP-4399; Docket No. 7174); Bpffalo Broad¬ 
casting Corporation (WGR) Buffalo, New York (File No. 
BP-4424; Docket No. 7122); Millard Eidson (KCRS), Mid¬ 
land, Texas (File No. BP-4474; Docket No. 7215); Radio 
Station WDEV (WDEV), Waterbury, Vermont (File No. 
BP-4492; Docket No. 7405); and Oregon State Agricultural 
College (KOAC), Corvallis, Oregon (File No. BML- 
GG 1228; Docket No. 7406) be, and they are hereby, 

SEVERED, EACH FROM THE OTHER AND FROM THE APPLI¬ 
CATIONS of The Cincinnati Times-Star Company (WKRC), 
Cincinnati, Ohio (File No. BP-4483; Docket No. 7401) and 
WJIM, Inc. (WJIM) Lansing, Michigan (File No. BP- 
4087; Docket No. 6807). 

It is further ordered, That insofar as the relief granted 
herein coincides with the relief requested by petitioner, its 
petition be, and it is hereby granted; insofar as the relief 
requested is not covered by this order, said petitioner be, 

AND IT IS HEREBY, DENIED. 

Federal Communications Commission 

T. J. Slowie 
Secretarv 

«•••***• • * 
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Excerpt from Proceedings of October 8,1947 

BEFORE THE FEDERAL COMMUNICATIONS COMMIS¬ 
SION 

Washington, D. C. 

October 8, 1947. 

Docket No. 6807 
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In the Matter: 

I 

WJIM, Inc., Lansing, Mich. 

Docket No. 7401 j 

i 

In the Matter of: 

i 

Cincinnati Times-Star Co. (WKRC) I 

Cincinnati, Ohio. 

The above-entitled matters came on for oral argument 
at 2 o’clock p. m., before Commissioners Paul A. Walker, 
Clifford J. Durr, E. K. Jett, Rosel H. Hyde, E. M. "Web¬ 
ster, and R. F. Jones, in Room 6121, New Post Office Build¬ 
ing. 

* * • # * # # * • | • 

KK Excerpt From Minutes of the Federal Communica¬ 
tions Commission. 

17872 


Minute No. 278-A-47, Executive Session 
(Broadcast Matters) August 13, 1947 

Present: Commissioners Walker, V. Ch., Acting Chair¬ 
man, and Hvde 

7 * i 

1 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. this date, the above- 
named Commissioners acting as a Board, convened byi the 
Acting Chairman, pursuant to Section 1.105(a) of the 
Rules, took the following actions on Broadcast Matters un¬ 
der authority contained in Delegation Order No. 5, all| ac- 
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tions being by unanimous vote except as otherwise indi¬ 
cated. 

**•*#*#• * • 

Scheduled the following proceedings for Oral Argument 


on the 

dates indicated below: 


* 

Docket No. 

* * * * * 

Application or Title of Case 

♦ 

Location 


* 

* * * * * 

October 2, 1947 

* 

(6807 

(7401 

* 

* * * * * 

WJIM, Inc. 

Cincinnati Times-Star Co. (WKRC) 

* 

Lansing, Mich. 
Cincinnati, Ohio 


* 

* * * * * 

T. 

* 

J. Slowie 


Secretary 

MM Excerpt From Minutes of the Federal Communica¬ 
tions Commission. 

Minute No. 359-A-47, Executive Session 
(Broadcast Matters) October 29, 1947 

Present: Commissioners Walker, V. Ch., Acting Chair¬ 
man; Durr, Jett, Webster and Jones 
At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., this date, the 
above-named Commissioners being present, the Commission 
took the following actions on Broadcast Matters, all ac¬ 
tions being by unanimous vote except as otherwise indi¬ 
cated: 

Adopted the following documents which are attached 
hereto: 

Mimeograph Applicant Location 

Number Docket No. 

#14058 (6807 WJIM, Incorporated (WJIM) Lansing, Mich. 

Decision (7401 The Cincinnati Times-Star Co. Cincinnati, Ohio 

(WKRC) 

(Commissioner Jones dissenting) 

«*•****• • * 

T. J. Slowie 
Secretary 
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l 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

B-353 

! 

Docket No. 6807—File No. BP-4087 

i 

In re Applications of 

WJIM, Incorporated (WJIM) 

Lansing, Michigan 

Docket No. 7401—File No. BP-4483 j 

The Cincinnati Times-Star Co. (WKRC) 
Cincinnati, Ohio 
For Construction Permits 


APPEARANCES. 

Peter Shuebruk and William C. Fitts, Jr. on behalf of 
WJIM, Inc.; George 0. Sutton on behalf of The Cincin¬ 
nati Times-Star Company; and Vincent B. Welch on behalf 
of the Federal Communications Commission. 


Decision. 

i 

By the Commission: (Commissioners Denny and Hyd^ not 
participating; Commissioner Jones dissenting) 

Preliminary Statement. 

1. This proceeding derives from a larger consolidated 
proceeding which included a total of eleven applications 
for the use of the frequency 550 kilocycles under various 
terms of operation at various locations in the United States. 
A consolidated hearing was held April 8-12 and 15-19, and 
June 24-28, 1946. A final Decision was adopted December 
6, 1946, and released December 9, 1946, granting, among 
others, the above-styled application of WJIM, Inc. (WJIM) 
and the above-stvled application of The Cincinnati Tiifies- 
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Star Company (WKRC) on condition of reduced radiation 
in the direction of Station WJIM. A petition for rehear¬ 
ing was filed by The Cincinnati Times-Star Company 
(WKRC), indicating its unwillingness to accept the con¬ 
ditional grant and requesting, in effect, that a proposed 
decision be issued and that other relief be afforded. The 
petition was partially granted April 25, 1947 and the 
application of The Cincinnati Times-Star Company 

(WKRC) and WJIM, Inc. (WJIM) severed from the pro¬ 
ceeding. On April 25, 1947 the Commission adopted a 
Proposed Decision proposing to grant the application of 
WJIM, Inc. (WJIM) and further proposing to grant the 
application of the Cincinnati Times-Star Company 

(WKRC) on condition that that applicant file an applica¬ 
tion for modification of directional antenna system incor¬ 
porating a radiation value at night toward Station WJIM, 
Lansing, Michigan, not to exceed 175 mv/m equivalent for 
a .311 antenna in the horizontal plane. On June 18, 1947 
The Cincinnati Times-Star Company filed exceptions to this 
Proposed Decision, and on July 10, 1947 that company 
filed a petition to remand the proceedings for further hear¬ 
ing to permit the introduction of evidence on any proposals 
for the operation of Station W’KRC in any manner differ¬ 
ent from that proposed in its application. This petition 
was dismissed and a number of other pleadings by the 
parties were disposed of in an Order of the Commission 
adopted October 2, 1947. Oral argument was heard on 
October 8, 1947 on the exceptions filed by The Cincinnati 
Times-Star Company. 

2. WJIM, Inc. (WJIM) requests a construction permit 
to change the facilities of Station WJIM, Lansing, Michi¬ 
gan, from 1240 kilocycles, with 250 watts power, unlimited 
time, to 550 kilocycles, with 1 kilowatt power, unlimited 
time, using directional antenna day and night. The Cin¬ 
cinnati Times-Star Company (WKRC) requests a con¬ 
struction permit to change the facilities of Station WKRC. 
Cincinnati, Ohio, from 550 kilocycles, with 1 kilowatt power 
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nighttime and 5 kilowatts power daytime, unlimited) time, 
using directional antenna day and night, to employ 5 kilo¬ 
watts power at night, and to change the directional afitenna. 
Counsel stipulated at the hearing that, as between thejappli- 
cants, all existing licensees were legally qualified to| oper¬ 
ate their respective stations as proposed and that all Equip¬ 
ment, with the exception of directive antenna, would com¬ 
ply with the Commission’s Standards of Good Engineer¬ 
ing Practice. 

00 FINDINGS OF FACT 

Re WJ1M, Inc., (WJIM) — Docket No. 6807 \ 

3. The applicant corporation is the licensee of Station 
WJIM, a local station operating at Lansing, Michigan. 
All of the stock authorized, consisting of 2,500 shafes of 
common, voting stock, has been issued and is outstanding. 
Harold F. Gross is president, a director, general manager, 
and treasurer of the corporation, and holds 78% pf the 
capital stock. His wife, Charlotte I. Gross, is a director, 
secretary, and assistant treasurer, and holds 20% of the 
stock. The remaining 2% of the stock is owned by;E. C. 
Shields, who is neither a director nor an officer. Frqd W. 
Wagenvoord is a director and vice-president but hot a 
stockholder, and 0. S. Jones is assistant secretary but not 
a stockholder or director. All of the officers, directors, 
and stockholders are residents of Lansing or East Lansing. 

4. Lansing is the capital of Michigan and the home of 

Michigan State College, as well as a manufacturing center 
for automobiles, trucks, and automotive parts and acces¬ 
sories. In 1940, the city had a population of 78,653 and 
the metropolitan district had a population of 110,356 (U. S. 
Census). Station WJIM, which is a local, 250 watt sta¬ 
tion, is the only broadcast station now in operation in the 
city. 1 | 

i There is an outstanding construction permit for a new 500 watt, 
daytime only station to opei-ate on 1430 kilocycles in Lansing. 
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5. The applicant proposes to broadcast a diversified pro¬ 
gram, dividing its broadcast time as follows: 58.82% enter¬ 
tainment, 15.34% news, 9.92% education, 7.14% agricul¬ 
ture, 5.68% religion, 3.24% civic, and 0.86% government. 
Network programs (American Broadcasting Company and 
the “Michigan Network”) would consume 51.03% of the 
total time; 41.84% of the time would be devoted to sus¬ 
taining programs; and recorded programs would be broad¬ 
cast 17% of the time. The public service programs broad¬ 
cast over Station WJIM, now and in the past, include 
broadcasts of health programs, civic organizations’ meet¬ 
ings, programs to promote public welfare drives, educa¬ 
tional programs, programs for the physically handicapped, 
reports on the activities of the city council, safety pro¬ 
grams, and other similar types of programs. The program 
plans for the regional station proposed include the addi¬ 
tion of 19 agricultural programs, a weekly program from 
Central Michigan College, which would be included within 
the proposed service area, additional educational programs 
in cooperation with the city and state superintendents of 
education, and the addition of one hour per week for civic 
programs for outlying communities in the proposed service 
area. An agricultural advisory committee of 15 agricul¬ 
tural experts has been formed to give advice on the new 
agricultural programs. 

6. The operating staff will be increased from its present 
strength of 26 persons to 46 persons. The staff will in¬ 
clude a program director and assistant, a director of 
women’s programs, a news editor, a sports director, 6 
announcers, 6 full-time musicians, a director of educational 
programs, and a farm editor and 2 assistants. The bal¬ 
ance of the staff personnel would have duties which are 

primarily administrative and technical. 

PP 7. The estimated cost of construction for the oper¬ 
ation proposed is $78,100. As of February 1, 1946, 
the applicant had capital and surplus in the amount of 
$139,503.82. The American State Bank, Lansing, Michi- 



gan, has extended a line of credit to the applicant ip. the 
sum of $100,000 for the purpose of constructing the facili¬ 
ties requested in this application. The estimated monthly 
income of the station as proposed is $34,558.13, and the 
estimated monthly operating expense is $29,597.36. 

8. At the present time Station WJIM serves a daytime 
interference-free area of 2,140 square miles containing 
191,500 persons. Operating as proposed, the station would 
serve a daytime interference-free area of 8,950 square 
miles, containing 411,500 persons—a gain of 6,810 square 
miles and 220,000 persons. At night, Station WJIM now 
serves an interference-free area of 72 square miles j con¬ 
taining 103,300 persons. Operating as proposed, the! sta¬ 
tion would serve a nighttime interference-free area of 500 
square miles containing 125,600 persons—a gain of| 428 
square miles and 22,300 persons. Portions of the proposed 
daytime service area would receive primary service from 
numerous existing broadcast stations. However, an area 
of 550 square miles, containing 5,000 persons, which does 
not now receive any daytime primary service from i any 
station, would be served daytime by Station WJIM ojper- 
ating as proposed. 2 The entire proposed nighttime service 
area would be served with a 0.5 mv/m signal by Station 
WJR and portions of the service area would be served by 
several other stations. Station WJIM, operating on; 550 
kc, would receive an 8.7 mv/m limitation at night fjrom 
Station WKRC, radiating 191 mv/m in the directioiji of 
Lansing. If the application of The Cincinnati Times-Star 
Company (WKRC) should be granted and Station WKRC 
permitted to radiate 465 mv/m in the direction of Lansing 
at night, Station WJIM would receive a nighttime liihita- 
tion of 19.5 mv/m from Station WKRC. WJIM, Inc. 
(WJIM) undertook to show that Station WKRC could 
operate with 5 kilowatt power at night and, by decreasing 

the proposed radiation in the direction of Lansing to 81 

_ 

2 Five new stations, authorized since the date of hearing, will serve 
portions of the daytime service area, but will not serve this part of 
the area. 
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mv/m (.311 equivalent), impose upon Station WJIM a 
nighttime limitation of only 3.35 mv/m. However, such 
an operation would create objectionable interference to 
KSD. 

Re The Cincinnati Times-Star Company ( WKRC )— 

Docket 7401 

9. The applicant corporation, which publishes the Cin¬ 
cinnati Times-Star (an evening daily with a circulation 
of 154,000), is the licensee of Station WKRC, a regional 
station operating at Cincinnati, Ohio. There are 20,000 
shares of common stock issued and outstanding. The offi¬ 
cers and directors are as follows: Hulbert Taft, president 
and a director; William G. Semple, vice-president and a 
director; Philip Diehl, secretary and treasurer; Jane G. 
Ingalls, a director; Robert A. Taft, a director; Charles 
P. Taft, a director; and George Fries, a director. All of 
the officers and directors are residents of Cincinnati, with 
the exception of Jane G. Ingalls, who is a resident of Cleve¬ 
land, Ohio. 

QQ 10. In 1940, Cincinnati had a population of 455,610 
and the metropolitan district had a population of 
789,309 (U. S. Census). There are five broadcast stations 
now in operation in Cincinnati: two clear channel stations— 
WLW (700 kilocycles, 50 kilowatts power, unlimited time) 
and WCKY (1530 kilocycles, 50 kilowatts power, unlimited 
time); two regional stations—WKRC (550 kilocycles, 1 
kilowatt power nighttime and 5 kilowatts power daytime, 
unlimited time, with directional antenna); and WSAI (1360 
kilocycles, 5 kilowatts power, unlimited time, with direc¬ 
tional antenna); and one local station—WCPO (1230 kilo¬ 
cycles, 250 watts power, unlimited time). 

11. The applicant, which now operates a regional station, 
does not intend to modify its present general program 
structure if this application should be granted. Station 
WKRC now broadcasts a diversified program, dividing its 
broadcast time as follows: 68.3% entertainment, 15.8% 
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news, 5.3% education, 5% agriculture, 3.3% religion, i and 
2.3% civic. Sustaining programs consume 26.8% of the 
total broadcast time, and approximately 53.7% of the time 
is devoted to network programs (Columbia Broadcasting 
System). Station WKRC has cooperated, in presenting 
public service programs, with many of the social welfare 
and civic groups in Cincinnati and vicinity, including the 
YMCA, YWCA, USO, and various charitable organizations. 
Time for religious broadcasts has been allotted to all de¬ 
nominations. “Pathways in Peace,’’ a forum progranji on 
political, economic, and sociological problems, is a regular 
feature of Station WKRC. The applicant has a consistent 
policy of broadcasting talks by persons distinguished in 
various fields of endeavor, and has presented many gqest 
experts on its farm programs. Station WKRC has car¬ 
ried remote broadcasts consistently to furnish listeners 
with programs and events which could not be originated 
in its studios. 

12. The applicant does not contemplate increasing its 
present operating staff of 83 full time and part time em¬ 
ployees. The staff includes a program director, a producer, 
a producer of farm programs, a producer and writet, 7 
announcers, a news editor, 1 full time news announcer and 
2 part time news announcers, 18 full time musicians i(as 
required by the local union), a director of education and 
religion and 2 assistants. The balance of the staff per¬ 
sonnel have duties which are primarily administrative, 
technical, or commercial. 

13. The estimated cost of construction for the operation 
proposed is $181,100. As of January 1, 1946, the applicant 
had a surplus of $4,211,398.56. The estimated monthly 
income of the station as proposed is $60,000 and the esti¬ 
mated monthly operating expense is $42,000. 

14. At the present time Station WKRC serves a day¬ 
time interference-free area of 31,500 square miles, contain¬ 
ing 2,823,640 persons. Operating as proposed, the station 
would serve a daytime interference-free area of 42,500 
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square miles containing 3,685,351 persons—a gain of 11,000 
square miles and 861,711 persons. At night Station WKRC 
now serves an interference-free area (with a 4.0 mv/m 
limitation) of 1,834 square miles containing 956,828 per¬ 
sons. Operating as proposed, the station would serve a 
nighttime interference-free area (with a 2.5 mv/m limita¬ 
tion) of 10,800 square miles containing 1,588,680 per- 
RR sons—a gain of 8,966 square miles and 631,852 per¬ 

sons. 3 Service to the proposed service area is pres¬ 
ently furnished by Stations WLBC and WHIO, serving 
portions of the northern lobe of the service area; by WHAS 
(CBS) and WDAY (CBS), serving portions of the south¬ 
eastern lobe; by Cincinnati Stations WCKY, WCPO, 
WLW, and WSAI, and by Stations WMOH, WKBU, 
WING, and WOWO, serving various portions of the area. 
None of the area proposed to be served, day or night, is 
without service from other stations. 

CONCLUSIONS 

1. Section 307 (b) of the Communications Act of 1934, 
as amended, requires the Commission to make “distribu¬ 
tion of licenses, frequencies, hours of operation and power 
among the several states and communities so as to pro¬ 
vide a fair, efficient, and equitable distribution of radio 
service [transmission and reception] to each of the same. ,, 
We have therefore, considered the two conflicting appli¬ 
cations herein in light of the mandate of this Section. 

2. The City of Cincinnati, which has a population of 
455,016 and a metropolitan area of 789,309, now has trans¬ 
mission facilities which include two 50 kw clear channel 

3 The present nighttime limitation of 4 mv/m on the operation of 
Station WKRC is imposed by the operation of Station KSD, St. Louis, 
Missouri. Under the conditions specified in the grant on December 6, 
1946, to Pulitzer Publishing Company (KSD) of a construction permit 
to change its facilities from 550 kilocycles, 1 kilowatt power nighttime, 
5 kilowatts power daytime, using directional antenna at night, to employ 
5 kilowatts power at night with a different nighttime directional antenna 
(Pile No. BP-4089; Docket No. 6809), the limitation to WKRC will be 
reduced to 2.5 mv/m at night. Therefore, part of the increase in night¬ 
time coverage here indicated will accrue to Station WKRC regardless 
of whether the instant application is granted or denied. 





full time stations, two full time regional channel stations, 
operating with 1 kw night, 5 kw day, and 5 kw day and 


night, respectively, and one full time local channel station. 
The City of Lansing, with a population of 78,653 add a 
metropolitan area of 110,000, has but one full time local 
station, and there is a construction permit outstanding 
for a 500 watt daytime only station. We think thdt a 
fair, efficient and equitable distribution of transmission 
facilities requires us to establish at least one full time 
regional station in Lansing, Michigan, before increasing 


the power of an existing regional station in Cinciniiiati, 


Ohio. 


3. Operating as proposed, Station WKRC would increase 
its coverage over present operation daytime by lljOOO 
square miles and render service to an additional popula¬ 
tion of 861,711, and at night by 8,966 square miles and an 
additional population of 631,852; Station WJIM would 
increase its daytime coverage by 6,810 square miles and 
render service to an additional population of 220,000, and 
its nighttime coverage by 423 square miles and an addi¬ 
tional population of 22,300. While the proposed increases 
in service are greater in the case of Station WKRC than 
in the case of Station WJIM, the proposed operation of 
Station WJIM would provide a primary service to 550 
square miles, containing 5,000 persons, which does not ijow 
receive any daytime primary service whatsoever from any 
station, whereas none of the area proposed to be served 
by Station WKRC is without service from otper 
SS stations. In our opinion, as between these applica¬ 
tions, a fair, efficient, and equitable distribution of 
radio service can be fulfilled only by granting the appli¬ 
cation of WJIM, Inc. (WJIM), so that the 5,000 persons 
who have no primary daytime radio service at all may 
enjoy the benefits of this medium of mass communications 
from at least one station. The fact that many more per¬ 
sons, who now receive one or more primary services, would 
receive an additional service if the application of The din- 



52 


cinnati Times-Star (WKRC) should be granted is, we think, 
insufficient to prevail against the more acute need of a 
smaller but substantial number of persons. 

4. In the light of the foregoing findings and conclusions, 
we believe that a grant of the application of WJIM, Inc. 
(WJIM) would better serve the public interest, conven¬ 
ience and necessity than a grant of the application of The 
Cincinnati Times-Star (WKRC). However, consistent 
with this, it may be possible to permit improvement of 
the facilities of The Cincinnati Times-Star (WKRC). 
There is no conflict between the WKRC application and 
that of WJIM as to daytime operation. Each could oper¬ 
ate simultaneously as proposed by their respective appli¬ 
cations without restricting the daytime service of either. 
Consequently, WKRC would serve daytime an additional 
861,711 persons, and still permit WJIM to increase its 
daytime coverage to reach an additional 220,000 persons, 
of whom 5,000 have no primary service from any station. 
Operating as proposed at night with a 465 mv/m (.311 
equivalent) radiation toward Lansing, Station WKRC 
would limit the service of WJIM to an excessive degree. 
At the present time, and under existing circumstances, we 
consider an RSS of approximately 7 or 8 4 mv/m at Lan¬ 
sing to be the maximum nighttime limitation on the opera¬ 
tion of WJIM consistent with its operation in the public 
interest. This limitation, under existing conditions, can 
be achieved by restricting WKRC’s nighttime radiation 
toward WJIM to 175 mv/m equivalent for a .311 antenna 
in the horizontal plane. 5 In the event it is feasible for 
WKRC to operate at night with such a limitation of radia- 

4 As computed under the “70% rule”, in effect at the time of hearing. 

3 Under the “70% rule” used in determining RSS values at the time 
these applications were heard, and under the terms of the condition 
imposed upon the radiation of Station KSD in the direction of Station 
WJIM in the grant to the Pulitzer Publishing Company (KSD) of a 
construction permit on December 6, 1946, the RSS limitation to Station 
WJIM would be 7.4 mv/m. Under the present Standards of Good Engi¬ 
neering Practice, and the “50% rule”, the limitation may conceivably 
be different. The actual conditions of operation would, of course, remain 
the same. 
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tion towards Lansing while at the same time protecting 
other existing and proposed stations, we consider thaj such 
an operation would serve the public interest. In view of 
these circumstances, while the application of WKRC now 
before us must be denied because of the interference which 
it would impose upon the preferred proposed operation of 
WJIM, that denial should not preclude a grant to WjKRC 
with the limitations in nighttime radiation described 
above. 

TT 5. WJIM, Inc. (WJIM) is legally, technically and 
financially qualified to construct and operate the 
station it proposes. 

6. It is therefore ordered, This 29th day of Octjober, 

1947, that the application of WJIM, Inc. (WJIM) beI and 
it is, granted, contingent on approval of the antennaj sys¬ 
tem and transmitter site by the Civil Aeronautics Admin¬ 
istration. j 

7. It is further ordered, That the application of The 
Cincinnati Times-Star Company (WKRC) be, and ir is, 
denied, without prejudice to applicant’s filing within 60 
days an application for use of the frequency 550 lsfc at 
Cincinnati which would afford protection in accordance 
with the Standards to all existing and proposed stations 
except that it may radiate 175 mv/m equivalent for aj .311 
wavelength antenna in the horizontal plane in the direction 
of Lansing, Michigan. 

Federal Communications Commission* 

T. J. Slowie; 

Secretary 

Released: November 18, 1947 

i 

♦Dissenting Views of Commissioner Jones: 

The record does not substantiate the relative services 
contemplated by the majority because the record is dejvoid 
of any information concerning feasible operation with a 
radiation from WKRC towards Lansing of less than 465 
mv/m. Hence, even accepting the majority’s desire to 
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grant Lansing a regional operation which will render a 
first primary daytime service to 5,000 persons, it seems 
clear that further information is necessary to determine 
an efficient and equitable nighttime use of the frequency 
550 kc by both WKRC and WJIM. Accordingly, I believe 
the request of the Cincinnati Times-Star (WKRC) to re¬ 
open the record to obtain this information should be 
granted, and until such information is obtained, I believe 
the Commission has an insufficient record upon which to 
make a final determination in this case. 
#*•#•••• •• 

W Excerpt Prom Minutes of the Federal Communica¬ 
tions Commission, 

Minute #304-A-48, Commission Meeting (Broadcast 
Hearing Matters) July 22, 1948, 10:30 a. m. 

Present: Commissioners Coy, Chairman; Walker, Web¬ 
ster, Jones, Sterling and Hennock. 

(Commissioner Hennock present but not participating in 
any of the actions contained herein.) 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. this date, the above- 
named Commissioners being present, the Commission took 
the following action on Broadcast Hearing Matters, all 
actions being by unanimous vote except as otherwise indi¬ 
cated : 

Agenda 
Item No. 

• *•*•••• • • 

5. Adopted Memorandum Opinion and Order, FCC 48- 
1836, attached. (Commissioner Jones dissenting.) 

• ••*•••• • * 

T. J. Slowie 
Secretary 
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W¥ FCC 48-1836 23758 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

i 

Washington 25, D. C. 

Docket No. 6807—File No. BP-4087 ' 

i 

In re Applications of 

WJIM, Incorporated (WJIM) 

Lansing, Michigan 

Docket No. 7401—File No. BP-4483 


The Cincinnati Times-Star Company (WKRC) 
Cincinnati, Ohio 

i 

For Construction Permits 

I 

Memorandum Opinion and Order. 


1. The Commission has before it (1) a petition for j re¬ 
consideration or rehearing, filed December 8, 1947, by The 
Cincinnati Times-Star Company (WKRC), 1 Cincinnati, 
Ohio directed against the Commission’s Decision in the 
above-entitled proceeding (released November 18, 1947), 
which Decision granted the application of WJIM, tnc. 
(WJIM), Lansing, Michigan and denied petitioner’s appli¬ 
cation and (2) a petition, filed June 18, 1948, by The Cin¬ 
cinnati Times-Star Company (WKRC) requesting that the 
Commission withhold action on the WJIM, Inc. (WJIM) 
application (File No. BMP-3956) for additional time to 
construct its station as authorized in the Decision in this 
proceeding and to recall the construction permit issued 
to WJIM. 

2. WKRC in its petition for rehearing requests that the 
Commission reconsider and set aside its Decision released 
November 18, 1947 and adopt a final decision and order 


i On March 11, 1948, the license of WKRC was transferred to Radio 
Cincinnati, Inc. In order to avoid confusion, the names of the parties 
as they appeared in the record in this proceeding have been used in 
this memorandum opinion and order. 


! 

i 
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granting the application of petitioner, or in the alterna¬ 
tive, stay the effective date of the Decision and grant a 
rehearing. Petitioner relies on twenty-one allegations of 
error in support of this petition. These alleged errors 
relate principally to the program plans of the applicants; 
the engineering proposals of WJIM, Inc. (WJIM), the 
competing applicant; the staff of WKRC; the fact that 
WKRC is the only regional station in Cincinnati operating 
with nighttime power of less than 5 kilowatts; the public 
interest in WKRC’s extension of nighttime service; the 
loss of 42,400 listeners by WJIM; the misconstruction of 
Section 307(b) of the Communications Act of 1934, as 
amended; the erroneous findings and conclusions based 
on facts outside the record in addition to the failure to 
permit WKRC to be heard on such facts and conclusions; 
and the Commission’s proposal for WKRC’s operation. 

3. The arguments contained in the petition with respect 
to the alleged erroneous findings and conclusions based on 
facts outside the record and the proposal of the Commis¬ 
sion for the WKRC operation stem from a misconception 
of the Commission’s Decision. In this Decision the Com¬ 
mission determined that the WKRC proposal at night 
would radiate 465 mv/m (.311 equivalent) toward 
XX Lansing, which would impose a nighttime limitation 
on WJIM operating as proposed of 19.5 mv/m and 
concluded that this was an excessive limitation. Then, on 
a comparative basis, the Commission determined that 
WJIM should be preferred. The Commission’s preference 
of the WJIM application is based on its opinion that a 
fair, efficient and equitable distribution of radio service 
(transmission and reception), in accordance with the man¬ 
date of Section 307(b) of the Communications Act of 1934, 
as amended, requires it to grant the WJIM application. 
The reasons for this conclusion are clearly set forth in 
the Decision. In this Decision the Commission specifically 
denied the WKRC application. However, instead of per¬ 
mitting this denial to operate with prejudice against 
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WKRC, the Commission exercised its discretion ip favor 
of this applicant by denying its application “without prej¬ 
udice to applicant’s filing within 60 days an application for 
use of the frequency 550 kc at Cincinnati which j would 
afford protection in accordance with the Standards! to all 
existing and proposed stations except that it may Radiate 
175 mv/m equivalent for a .311 wavelength antenna in the 
horizontal plane in the direction of Lansing, Michigan.” 
Thus, the Commission indicated that in the eveni it is 
feasible for WKRC to operate at night with such a limited 
radiation toward Lansing, while at the same time protect¬ 
ing other existing and proposed stations, it would consider 
such operation in the public interest. We did not propose 
a new operation for WKRC. We merely denied WlfcRC’s 
application without prejudice and indicated that if WKRC 
should file an application requesting an operation mieeting 
the above-mentioned requirements, we would eonsidei* such 
operation in the public interest. Accordingly, we conclude 
that the foregoing allegation of error is without metit. 

4. The remaining allegations of error have already been 
presented to the Commission in previous pleadings ajnd at 
oral argument, and have been adequately weighed by the 
Commission in reaching its Decision in this proceeding. 
Upon reconsideration of these allegations, we are ojf the 
opinion that they are without merit for the reasons set 
forth in the Decision. 

5. We hold, therefore, that the petition for reconsidera¬ 
tion or rehearing by The Cincinnati Times-Star Conjpany 
(WKRC) should be denied. 

6. There remains for disposition the petition by The> Cin¬ 
cinnati Times-Star Company (WKRC) requesting thqt the 
Commission withhold action on the WJIM, (Tnc. (W,jjTM) 
application (File No. BMP-3956) for additional tinjie to 
construct its station as authorized in the Decision iri this 
proceeding and to recall the construction permit issued to 
WJIM. In view of our action herein denying the W^RC 
petition for reconsideration or rehearing, the foregoing 
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petition by WKRC is moot. Therefore, this petition should 
be dismissed. 

7. Accordingly, It Is Ordered, This 22nd day of July, 
1948, that the petition of The Cincinnati Times-Star Com¬ 
pany (WKRC) for reconsideration or rehearing be, and 
it is hereby, denied. 

YY 8. It Is Further Ordered, That the petition of The 
Cincinnati Times-Star Company (WKRC) request¬ 
ing that the Commission withhold action on the WJIM, Inc. 
(WJIM) application (File No. BMP-3956) for additional 
time to construct its station as authorized in the Decision 
in this proceeding and recall the construction permit issued 
to WJIM, Inc., be, and it is hereby, dismissed as moot. 

Federal Communications Commission* 

T. J. Slowte 
Secretary 

•Commissioner Jones believes the errors claimed by 
WKRC regarding radiation from WKRC toward Lansing 
of less than 465 mv/m which is not in hearing record are 
well founded and, therefore believes the petition should be 
granted for a rehearing. 

•Commissioners Hyde and Hennock not participating. 
Released: July 26, 1948 

• •••**•• * • 



59 


171 Docket File Copy 89972 Original 

i 

BEFORE THE FEDERAL. COMMUNICATIONS COMMISSION 

Washington 25, D. C. i 

i 

! 

Notice of Hearing. 

Docket No. 7401—File No. B2-P-4483 j 

In Re Application of Cincinnati Times Star Company 

(WKRC) 

Date Filed: February 8, 1946 

For: Construction Permit to increase power, install new 
transmitter and directional antenna for night uie, 
and change transmitter location. 

Class of Service: Standard Broadcast 

i 

i 

Class of Station: Standard Broadcast 
Location: Cincinnati, Ohio 

Operating Assignment Specified: Frequency, 550 kc; 
Power, 5 kw night*, 5 kw day*; Hours of Operation: 
Unlimited. *D. A.—night and day 

You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has 
designated the matter for hearing in consolidation with the 
applications of The Constitution Publishing Co., Atlanta, 
Georgia (File No. B3-P-4086, Docket No. 6802); ]Booth 
Radio Stations, Inc., Saginaw, Michigan (File No. p2-P- 
4088, Docket No. 6805); Federated Publications, Inc.^ Lan¬ 
sing, Michigan (File No. B2-P-4010, Docket No. 6806); 
WJIM, Inc. (WJIM), Lansing, Michigan (File No. |B2-P- 
4087, Docket No. 6807); Montana Broadcasting and Tele¬ 
vision Co., Anaconda, Montana (File No. B5-P-3993, liocket 
No. 6808); Pulitzer Publishing Co. (KSD), St. Louis^ Mis¬ 
souri, (File No. B4-P-4089, Docket No. 6809); Radiophone 
Broadcasting Station WOPI, Inc. (WOPI), Bristol, Ten- 


I 


i 
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nessee (File No. B3-P-3608, Docket No. 6661), S. B. Quigley 
(WMOB), Mobile, Alabama (File No. B2-P-4484, Docket 
No. 7402); Millard Eidson (KCRS), Midland, Texas (File 
No. B3-P-4474, Docket No. 7215); Capital City Broadcast¬ 
ing Corporation, Baton Rouge, Louisiana (File No. B3-P- 
4433, Docket No. 7329); Public Service Broadcasting Cor¬ 
poration, Knoxville, Tennessee (File No. B3-P-4434, Docket 
No. 7330); Oregon State Agricultural College (KOAC) 
(File No. B5-ML-1228, Docket No. 7406); Atlantic Radio 
Corporation (File No. Bl-P-4372, Docket No. 7404); Radio 
Station WDEV (File No. Bl-P-4492, Docket No. 7405), on 
the following issues: 

1. To determine the technical, financial and other quali¬ 
fications of the applicant corporation and of its offi¬ 
cers, directors and stockholders to construct and oper¬ 
ate Station WKRC as proposed. 

2. To determine the areas and populations which may be 
expected to gain or lose primary service from the 
proposed operation of Station WKRC and the char¬ 
acter of other broadcast services available to these 
areas and populations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would 
meet the requirements of the populations and areas 

proposed to be served. 

172 4. To determine whether the proposed operation 

of Station WKRC would involve objectionable 
interference with any existing broadcast stations, and 
if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 

5. To determine w r hether the proposed operation of Sta¬ 
tion WKRC would involve objectionable interference 
with services proposed in any pending applications 
for broadcast facilities, and if so, the nature and ex¬ 
tent thereof, the areas and populations affected there¬ 
by, and the availability of other broadcast service to 
such areas and populations. 

6. To determine whether the proposed operation of Sta¬ 
tion WKRC would be in compliance with the Com¬ 
mission’s Rules and Standards of Good Engineering 
Practice concerning standard broadcast stations. 
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7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with Civil 
Aeronautics Administration requirements. 

8. To determine on a comparative basis which, if aijiy, of 
the applications in this consolidated proceeding should 
be granted. 

The Bill of Particulars heretofore issued in Dockets Nos. 
6802, 6803, 6805, 6807, 6808, 6809, 6661, 7329 and 7330 are 
amended to include the application of Cincinnati iimes 
Star Company, Cincinnati, Ohio (File No. B2-Pi4483, 
Docket No. 7401). 

The Applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance 
in accordance w T ith the provisions of Section 1.384 of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant herein and the applicants alijeady 
made a party by consolidation, -who desire to be heard tnust 
file a petition to intervene in accordance with the provi¬ 
sions of Sections 1.102,1.141 and 1.142 of the Commission’s 
Rules of Practice and Procedure. 

The applicant’s address is as follows: 

Cincinnati Times-Star Company 
Radio Station WKRC 
800 Broadway 
Cincinnati, Ohio 

| 

Dated at Washington, D. C., Feb. 21, 1946. 

I 

Federal Communications Commission 

T. J. SlowteI 
Secretary 


i 
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516 i Docket File Copy 90335 Duplicate 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In re Applications of: 

Docket No. 6802—File No. B3-P-4086 

The Constitution Publishing Co. 

Atlanta, Georgia 

Docket No. 6807—File No. B2-P-4087 

WJIM, Inc. (WJIM) 

Lansing, Michigan 

Docket No. 6808—File No. B5-P-3993 

Frank C. Carman, David G. Smith, Jack L. Powers & 
Grant R. Wrathall, d/b as Montana Broad¬ 
casting and Television Co. 

Butte, Montana 

Docket No. 6809—File No. B4-P-4089 

The Pulitzer Publishing Co. (KSD) 

St. Louis, Missouri 

Docket No. 7122—File No. Bl-P-4424 

Buffalo Broadcasting Corp. (WGR) 

Buffalo, New York 

Docket No. 7174—File No. B3-P-4399 

Sunshine Broadcasting Company (KTSA) 

San Antonio, Texas 

Docket No. 7215—File No. B3-P-4474 

Millard Eidson, Independent Executor of Estate of 
Clarence Scharbauer, Deceased (KCRS) 
Midland, Texas 



I 

i 


63 

Docket No. 7330-File No. B3-P-4434 

Public Service Broadcasting Corporation i 
Knoxville, Tennessee j 

Docket No. 7401—File No. B2-P-4483 ! 

i 

The Cincinnati Times Star Co. (WKRC) | 

Cincinnati, Ohio j 

! 

Docket No. 7402—File No. B3-P-4484 

i 

S. B. Quigley (WMOB) 

Mobile, Alabama 

Docket No. 7404—File No. Bl-P-4372 j 

i 

Atlantic Radio Corporation 

I 

Boston, Massachusetts j 

Docket No. 7405—File No. Bl-P-4492 

Lloyd E. Squier & Wm. Ricker, d/b as Radio Station 

WDEV (WDEV) j 

Waterbury, Vermont i 

For Construction Permits 

517 Docket No. 7406—File No. B5-ML-1228 

Oregon State Agricultural College (KOAC) | 
Corvallis, Oregon 

For Modification of License 

i 

Order. 

i 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 27th da|y of 
February, 1946; 

The Co mmi ssion having under consideration the above- 
listed applications requesting the frequency 550 kc., which 
applications have been designated for hearing in a consoli¬ 
dated proceeding which began on February 25, 1946; j 




64 


It is ordered, That the Bills of Particulars issued in con¬ 
nection with the above-mentioned applications be, and the 
same are hereby enlarged to include the following issue: 

“To determine the most efficient and equitable man¬ 
ner in which the 550 kc. regional frequency may be 
utilized.’ ’ 

It is further ordered, That the engineering testimony 
to be presented in said consolidated proceeding be and it 
is hereby postponed until April 1, 1946; and 
It is further ordered, That any amendments to the 
above-mentioned applications shall be submitted to the 
Commission prior to March 20, 1946. 

By the Commission 

T. J. Slowie 
Secretary 

*••**##• • • 

4717 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Dec. 8,1946 

Petition for Rehearing, Request to Set Aside Purported 
Final Decision and Order and to Proceed in Accordance 
With Regulations and Statutory Requirements. 

Comes now the Cincinnati Times-Star Company 
(WKRC), Cincinnati, Ohio, the applicant in Docket No. 
7401, File No. B2-P-4271 by its attorneys and pursuant to 
Section 405 of the Communications Act of 1934, as amended, 
files this petition for rehearing, and request to set aside 
purported decision of the Commission in the consolidated 
hearing of the application as above styled and to proceed 
in accordance with the Rules and Regulations of the Com¬ 
mission and the revisions of the Communications Act of 
1934, as amended. In support of this petition, it is respect¬ 
fully shown unto the Commission that: 
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1. This petitioner is the Licensee of Station WKRC, a 
standard broadcast station which operates in Cincinnati, 
Ohio, on the frequency of 550 kilocycles with power of one 
kilowatt at night and 5 kilowatts local sunset employing a 
directional antenna and operating unlimited time. Qn or 
about February 8, 1946, it filed with the Commission the 
instant application wherein it requested authority to in¬ 
crease its operating power to 5 kilowatts using directional 
antenna for both day and night operation at a new site. 
This application was designated for consolidated hearing 
along with the other applications specified in the caption, 
and a hearing before a duly authorized Examiner of the 
Commission was held on such applications in several ses¬ 
sions beginning on or about February 25, 1946 (T-ll). 
The final session of the hearing took place on June 28, i.946 
and the record was formally closed on June 28, 1946 
(T-3524). On December 9, 1946 the Commission released 
an order which purports to be a final “Decision and Order” 
which purported decision states that it was adopted on 
December 6, 1946. Between the closing of the record in 
this case and the issuance of the purported final order no 
other formal proceeding took place. 

i 

n 

1. The procedure followed by the Commission in j the 
instant case is not in conformity with the Rules and Regu¬ 
lations promulgated by the Federal Communications Com¬ 
mission and deprives this applicant of its statutory rights, 
is illegal and should be set aside. 

2. The rules of Practice and Procedure which were in 
effect at the time the hearing on this petitioner’s applica¬ 
tion took place, set forth certain specific procedural sfeps 
to be followed not only by the Commission but by those 
applicants which have pending applications before I the 
Commission. Section 1.231 “Conduct of Hearings”, speci¬ 
fies the procedure to be followed in hearings other than 
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before the Commission en banc unless the specific order 
of reference provides for other procedure. The spe- 
4719 cific order of reference in this case does not provide 
a procedure other than is set forth in Section 1.231. 
Subparagraphs (d) and (e) of Rule 1.231 provide for the 
filing of proposed findings by the parties. Under an 
amended Rule (1.231(d)) parties are not required to file 
proposed findings unless the examiner should request same. 
The parties to this hearing waived the right to file pro¬ 
posed findings and the examiner did not order the filing 
of such proposed findings by the applicant (T-3524). 

3. Section (f) of Rule 1.231 is mandatory in that it re¬ 
quires the Commission to enter its proposed report or find¬ 
ings of fact and conclusion in all cases wherein there is 
not complete accord by all the parties to the hearing. No 
such proposed report or findings of fact and conclusions 
have been entered by the Commission in the instant case 
and there is not complete accord by all of the parties. 

4. Paragraph (g) of Rule 1.231 provides, in effect, that 
any party to the proceedings may within twenty days file 
exceptions to the Commission’s proposed report or findings 
of fact and conclusions and may therein request oral argu¬ 
ment. Since the Commission has not issued any proposed 
report or findings of fact and conclusions in the instant 
case, this petitioner has been deprived of its right to file 
such exceptions and point out wherein the Commission’s 
proposed report or findings of fact and conclusions were 
erroneous. 

5. Section 409(a) of the Communications Act of 1934, as 
amended, provides as follows: “In all cases heard by an 
examiner , the Commission shall hear oral arguments on 
request of either party.” (Emphasis supplied). An exam¬ 
iner heard each of the applications involved in this con¬ 
solidated proceeding. No opportunity has been afforded 
this petitioner to request oral argument before the Com¬ 
mission following the issuance of the Commission’s pro¬ 
posed decision, findings of fact and conclusions and/or the 
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filing of exceptions by any party before the issuance of 
the purported final Decision and Order issued in | this 
proceeding. 

6. The procedure followed by the Commission ip the 

instant case attempts to short-circuit the procedure 
4720 set forth in its Rules and Regulations, and/or in 

effect changes such Rules and Regulations during 
the proceedings without notice to or consent of this appli¬ 
cant. Furthermore, such circumvention and short-circuit¬ 
ing of the procedural rules deprives this applicant oif its 
statutory rights as provided in Section 409(a) of the Com¬ 
munications Act of 1934, as amended. Such attempted 
changing in effect, of the Rules in the midst of a proceed¬ 
ing and affording the applicant a remedy other than as 
specified in the Commission’s Rules and the Communica¬ 
tions Act of 1934, as amended, has been the subject of deci¬ 
sions by the Supreme Court of the United States bn at 
least two occasions, namely, Federal Communications Com¬ 
mission v. National Broadcasting Company, Inc. (K|OA) 
et al., decided December 17, 1943 and reported in 319 U. S. 
239 and Ashbacker Radio Corporation, petitioner, v. fed¬ 
eral Communications Commission, decided December 3, 
1945 and reported in 326 U. S. 327. 

7. In the first case, commonly referred to as the I^OA 
Case, in speaking of the respondent, KOA, the Court said 
“It further insists that the Commission’s proceedingiwas 
invalid due to the provision of Section 409(a) of the Stat¬ 
ute, the failure to comply with the Rules then in force! and 
the arbitrary and capricious action taken.” This, in jsub- 
stance, is one of the principal pleas of this petitioner. !The 
Court further stated in this case that “A licensee calnnot 
show cause unless it is afforded opportunity to participate 
in the hearing, to offer evidence, and to exercise the other 
rights of a party” (emphasis supplied). This petitioner 
seeks the opportunity to exercise the rights provide^ for 
it in the Rules and Regulations of the Commission as here¬ 
tofore set forth and as granted to it in Section 409(h) of 
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the Communications Act of 1934, as amended. The Com¬ 
mission in granting the WHDH application in that case 
attempted to change its rules during the course of the 
proceeding without affording KOA an opportunity to be 
heard. The Commission, in this instant case, is attempting 
to circumvent and short-circuit and/or, in effect, change 
its rules of procedure without affording this petitioner the 
rights accruing to it under Section 1.231 of the rules in 
effect at the time the hearing took place on this petitioner’s 
application. These two cases are the same in print- 
4721 ciple and the Commission was reversed in the KOA 
Case. Also, in the instant case, the Commission is 
attempting to deprive this petitioner of its rights under 
Section 409(a) of the Communications Act of 1934, as 
amended. 

8. In the Ashbacker Case, the Commission attempted to 
afford Ashbacker Radio Corporation a hearing in a pro¬ 
ceeding which was entirely different from the type of pro¬ 
ceeding provided for in the Communications Act of 1934, 
as amended. The two applications were mutually exclusive 
and the Commission attempted to grant one and designate 
the other for hearing. In that case the Court reversed the 
Commission saying among other things: “Legal theory 
is one thing. But the practicalities are different”. And 
again, in closing, the Court said: “While the statutory 
right of a petitioner to a hearing on its application has in 
form been preserved, it has as a practical matter been sub¬ 
stantially nullified by the granting of the Fetzer applica¬ 
tion” (emphasis supplied). In the instant case the Com¬ 
mission attempts to deprive this applicant of its right un¬ 
der the Commission’s Rules as well as its right to oral 
argument under the Communications Act of 1934, as 
amended, and makes its final decision before having heard 
anything more than the presentation of evidence in this 
case. Merely designating the matter for oral argument 
at this point in the proceeding might preserve the legal 
theory but as a practical matter, the rights of this peti- 
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tioner have been substantially nullified, by the issuance of 
a purported final decision in this case contrary to the!rules 
of the Commission. 

9. The Commission’s purported final Decision and Order 
in the instant case is, therefore, invalid and illegal and 
should be set aside and proposed findings entered! and 
other procedural steps should be followed in accordance 
with the Rules and Regulations of the Commission and the 
provisions of the Communications Act of 1934, as amended. 

Ill 

1. The Commission’s purported final Decision and Order 
in the instant case should be set aside and designated for 
further hearing for several reasons: 

4722 (a) Because as heretofore pointed out, the pur¬ 

ported final Decision and Order circumvents the 
regulatory and statutory rights given to this applicant 

(b) The purported final Decision and Order is not predi¬ 
cated upon, does not resolve, does not propose findings or 
conclusions upon and completely disregards the issues as 
designated by the Commission in this matter, especially, 
Issues 2, 3, 6, 8 and the added issue. 

(c) There were many objections and arguments and ex¬ 
ceptions on points of law taken during the proceeding; and 
the decision does not in any wise cover or decide them. 
This applicant cannot know what the Commission has 
considered until it rules on these matters. (T-1480-1542). 

(d) Because the Commission’s purported final Decision 
and Order attempts to inject at this time other issueb of 
which this applicant had no notice or opportunity to ex¬ 
amine before the hearing to introduce testimony in sup¬ 
port of or against the operation of Station WKRC o^her 
than as proposed by it or as proposed by WJIM, Inc., one 
of the other parties to this hearing. There was no proposal 
at the time of the hearing for WKRC to radiate 175 my/m 
toward WJIM. (Cincinnati Times-Star Exhibit No. A land 
WJIM, Inc. Exhibit No. 20). 


i 


i 




70 


(e) Because the purported final Decision and Order, in 
effect, disregards the evidence adduced in this proceeding 
and purports to grant but substantially denies this peti¬ 
tioner’s application on facts which were not adduced in 
this proceeding and at the time of the consolidated hear¬ 
ings on the applications. There was no proposal before 
the Commission for WKRC to operate at its proposed 
location with restricted limit of 175 mv/m in the direction 
of WJIM. (Cincinnati Times-Star Exhibit No. A). This 
is the first instance which this petitioner has had to be 
apprised of any such plan of operation. No notice or 
opportunity to be heard on this proposal has been afforded 
this petitioner. Furthermore, there is no evidence before 
the Commission as to the service that would be rendered 
by such operation and especially on a comparative 
4723 basis with the service that would be rendered by 
WJIM and hence there cannot now be a determina¬ 
tion as to which would best serve the public interest, con¬ 
venience and necessity. 

2. Until the Commission decides as a matter of law on 
the objections that were made at the time of the hearing 
and apprises this applicant of its decisions thereon, it can 
not be apprised of its position before the Commission, 
make exceptions thereto and request oral argument thereon. 
Motions to strike certain information were made at the 
time of the hearing on the instant application as well as 
objections to certain procedural matters. This petitioner 
is at this time not advised as to whether the Commission 
has considered such evidence or not and has had no oppor¬ 
tunity to argue such points before the Commission. (T- 
1480-1542). 

3. On February 27,1946, after the hearing had begun, the 
Commission issued an order adding a new issue to the 
Bill of Particulars. As a result of the added issue, this 
petitioner was confronted with a proposal on the part of 
WJIM that WKRC should operate in such a way as to 
radiate not more than 81 mv/m towards WJIM. WKRC 
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in its application had proposed to radiate 465 mv/m toward 
WJIM. There was ample opportunity for this petitioner 
to have been apprised of any other proposals wherein it 
should operate with any other specified radiation. How¬ 
ever, no such proposal was forthcoming. This petitioner, 
at great expense, accumulated evidence tending to ^how 
that the proposal of WJIM should not be adopted (T-3444- 
3451, 3458-3464, Cincinnati Times-Star Exhibits No. |BB, 
CC, DD, et al.). If given the opportunity it will present 
evidence tending to show that operation with a radiation 
of 175 mv/m toward WJIM should not be authorized and 
that such is not in the public interest, convenience and 
necessity. Unless it is given such opportunity, it wilj be 
deprived of its right to have notice of and hearing oh an 
issue to which it specifically objects. 

4. No where in the Commission’s purported final Deci¬ 
sion and Order does the Commission find that it is niore 
in the public interest for WJIM to operate as it 
4724 proposes and WKRC to operate with restricted radi¬ 
ation of 175 mv/m towards WJIM than for WKiRC 
to operate as it proposes with a radiation of 465 mv/ni as 
proposed by WKRC. There is no evidence in the recprd 
to support such a finding. No where in the decision dioes 
the Commission find that it is more in the public interest 
for WJIM to gain a few T listeners than it is for WKRC! to 
gain many listeners at night. (T-3426,3427,3428,3429,3430, 

3431, 3432, 3464, Cincinnati Times-Star Exhibit A). In 
fact, the Commission might just as well have granted all 
of the applications on a conditional basis without the neces¬ 
sity of adducing evidence at a hearing because all of the 
facts set forth in the purported Decision and Order pre 
simple engineering calculations and could have been ob¬ 
tained from its Engineering Department at that time. On 
the other hand, the record is replete with facts relating 
to the number of listeners involved in each proposal whjch 
the decision completely disregards. (T-2013-2048, 34^6- 

3432, 3464, Cincinnati Times-Star Exhibit A). Thus, the 


I 


i 

! 


72 


Commission without having before it the evidence to sup¬ 
port its decision, attempts to disregard the evidence ad¬ 
duced and make findings and conclusions on evidence which 
was not in the record or else which has been obtained in 
an ex parte manner from those whom this petitioner has 
not had an opportunity to cross-examine. 

5. It is, therefore, respectfully submitted the purported 
Decision and Order of the Commission in the instant case 
is arbitrary and capricious and is not based on the evidence 
adduced at the hearing because there is no evidence before 
the Commission in this hearing based upon the proposed 
operation of WKRC at its proposed site with a radiation 
in the direction of WJIM of other than 81 mv/m or 465 
mv/m. The decision is arbitrary and capricious also in 
that it disregards the many thousands of people who 
would not be permitted to receive service from WKRC 
at night and the decision in no way attempts to determine 
in accordance with the issues on a comparative basis 
whether this large portion of the public is more entitled 
to radio broadcasting service than the relatively few resi¬ 
dents around WJIM who would gain additional nighttime 
service. (T-3426-3432, 3464 and Cincinnati Times-Star Ex¬ 
hibit A). The Commission’s decision attempts to determine 
without evidence to support such decision, that WKRC 
should serve some unknown area and number of 
4725 persons about which there is no testimony in the rec¬ 
ord rather than serving those people to the north¬ 
ward who would receive service under its proposal. Fur¬ 
thermore, the decision attempts indirectly to determine 
without evidence to support it that some undetermined 
number of persons surrounding WJIM should receive 
service rather than some undetermined number of persons 
to the northward of WKRC. The decision also attempts 
to force on WKRC a modification of its license in that it 
is to be restricted to a radiation of 175 mv/m toward WJIM 
rather than its present radiation of 191 mv/m in the same 
direction. Until proper determination of what is and 
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what is not in the public interest is made by the Commis¬ 
sion, any purported final Order and Decision which disre¬ 
gards the right of this petitioner circumvents and jshort- 
circuits the Rules and Regulations of the Commissidn and 
the rights accruing to this petitioner under the Communica¬ 
tions Act of 1934, as amended, is invalid and illegal and, 
therefore, should be set aside. 

Wherefore, the premises considered, it is respectfully 
prayed: 

i 

1. That the Commission set aside and vacate its pur¬ 
ported Decision and Order (B-383) adopted December 6, 
1946 and released on December 9, 1946, wherein said deci¬ 
sion purports to grant the application of WJIM, Inc : . and 
grant the application of the Cincinnati Times-Star Com¬ 
pany subject to the conditions specified in said decision. 

2. Proceed with the determination in this consolidated 
matter in accordance with the Rules and Regulations of 
the Commission and the provisions of the Communications 
Act of 1934, as amended. 

3. Reopen the record and remand this case for further 
hearing with full notice and opportunity to participate 
therein by the Cincinnati Times-Star Company on any ;sug¬ 
gestions or proposals for its Station WKRC to operate, in 
any manner other than as proposed in its pending applica¬ 
tion B2-P-4372, Docket No. 7401. 

Respectfully submitted, 

The Cincinnati Times-Star Company 
Geo. 0. Sutton 
William Thomson 
John H. Midlen, its attorneys 
1030 National Press Building 
Washington 4, D. C. j 

December 30, 1946 Bv William ThomsPn 

* # • * * # * • * j # 
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4770 Federal Communications Commission June 18 1947 

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

In re Applications of: 

B-353—Docket No. 7401—File No. BP-4483 

The Cincinnati Times-Star Company (WKRC) 

Cincinnati, Ohio 

Docket No. 6S07—File No. BP-4087 

WJIM, Inc. (WJIM) 

Lansing, Michigan 

For Construction Permits 

Exceptions to Proposed Decision. 

REQUEST FOR ORAL ARGUMENT. 

Comes now the Cincinnati Times-Star Company 
(WKRC) (hereinafter referred to as WKRC) of Cincin¬ 
nati, Ohio, by its attorneys, and submits the following 
exceptions to the Proposed Decision of this Honorable 
Commission in the above-entitled consolidated proceeding 
which was released April 29, 1947, and respectfully re¬ 
quests oral argument thereon. 

Exception No. I. 

1. Exception is respectfully taken to the proposed favor¬ 
able findings of the Commission, with respect to the WJIM 
proposed program and the summary manner in which the 
proposed program of WKRC was treated in this Proposed 
Decision. 

2. The best method of determining whether or not an 
applicant is going to consummate its program promises 
into actual performance is to look at the manner in which 
it presently operates its station. 



75 


3. The President and General Manager of Station WJIM 
was asked the question “Do you have any agricultural 
sustaining programs on WJIM at the present time?!’ Mr. 
Gross answered by saying “No, Sir” (T-316). 

4. Looking at Page 45 of WJIM Exhibit No. 7 j which 
purports to show a comparative picture of WJIM’s pjresent 
operation and the proposed program service we see ifhat in 

the week shown, they have one hour and fifteep min- 
4771 utes of agricultural programs. All of these present 
agricultural programs carried on WJIM are, com¬ 
mercial programs (T-316 and T-317). 

5. Looking again at Page 45 of WJIM Exhibit Ko. 7, 
we see that in the week chosen by them for the purpose of 
this exhibit, they show 6 hours and 10 minutes of religious 
programs. The classification of these programs is clearly 
shown, where under cross-examination, Mr. Harold F. 
Gross, the President and General Manager of WJIM is 
asked the question on Page 295 of the transcript, liike 18. 
Question, “Do you have any local sustaining religious serv¬ 
ices”. His answer to this question is, “No, Sir”. (T*295). 

6. Again with respect to the agricultural programs. 
Though Station WJIM presently serves a rich agricultural 
and dairying area (WJIM Exhibits No. 5 and 6, T-394), no 
attempt has been made to serve this area to the medium 
of the present operation. The only contact which has been 
made with the county agents of the counties close to WJIM 
has been within the past few months prior to the filing 
of the application for the purpose of soliciting material 
to bolster this present application (T-323 and 324). WjJIM 
Exhibit No. 19, Figures 1 and 2, clearly show the present 
coverage of that station, which embraces the dairy j and 
agricultural areas adjacent to the City of Lansing, Michi¬ 
gan. Yet, Mr. Gross, the President and General Manager 
of Station WJIM, when asked the question, “and up to 
that time (time of this application) that did not it opcur 
to you to broadcast any agricultural programs through 
those gentlemen or with the cooperation of those gentlemen 
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(Agricultural agents)”. To this, Mr. Gross replied, “But 
certainly not enough of our population listens to the station 
in the daytime on 1240 kilocycles to warrant our spending 
a great deal of time on agricultural programs”. This is 
the opinion of the President and General Manager of Sta¬ 
tion WJIM, a station located in an agricultural area (T-323, 
324), which now applies to the Commission requesting addi¬ 
tional facilities to serve an agricultural area when it is 
frankly admitted that it makes no effort to serve the agri¬ 
cultural area within its present scope of coverage. 

7. WJIM Exhibit No. 7 contains the current program 
service with proposed changes. On pages 23 through 43 
of this exhibit, the program schedule is set forth with 
numerous items. Proposed new programs are shown 
4772 typed in red ink whereas the balance which is the 
present program is shown in the conventional black 
ink. An analysis of these alleged new programs which 
are to be carried if the present application is granted 
reveals as follows: 

1. Some of the programs shown in red are merely local 
musical programs broadcast at different times (T-352, 
353). 

2. Numerous programs shown in red are delayed com¬ 
mercial programs (T-355, 356). 

3. Some are merely programs of recorded music in¬ 
serted in the schedule (T-356). 

4. One entitled “Know Your Lansing” is not a new pro¬ 
gram, but one presently carried on Station WJIM 
sponsored by a local Lansing Bakery (T.-357). 

5. Another entitled “Hits and Bits” is another program 
presently being carried on WJIM and not a new 
program (T-357, 358). 

6. Also shown in red as a proposed new program is 
Chester Bowles which is a regular network feature 
(T-358). 

7. Other programs are musical or entertainment items 
not aimed particularly at a rural audience and merely 
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indicating a rearrangement of the present program¬ 
ming of WJIM. 

8. One of the other programs as shown in red is aj local 
commercial program sponsored by General Motors 
(T-354). | 

8. Fred W. Wagenvoord, the Vice-President and Station 
Manager of Station WJIM, was asked the question 4 Well 
then, actually, these things in red include not only proposed 
new programs, but existing programs, the time of which 
you are changing?” His answer to this was, “That is 
right”. (T-355). 

9. An indication of how the proposed program of 
will differ from their present programming is clearly shown 
on their program schedule, WJIM Exhibit No. 7, Pages 
24 and 25, where the complete Sunday program froml8:00 
A. M., until 12:05 A. M. the next day shows one single new 
proposed program of thirty minutes duration. (3:30 
P. M. Sunday, WJIM, Exhibit No. 7, Page 24). 

10. The present activities of Station WKRC in the broad¬ 
casting of agricultural programs is clearly shown 

4773 by the testimony in the record and WKRC Exhibit 
No. 7. This Exhibit lists some 40 persons who! are 
associated in various capacities with the agricultural activi¬ 
ties within the service area of Station WKRC and farho 
have participated in programs by that Station (T-899 and 
T-900). | 

11. Station WKRC has a daily farm program fjrom 
6:00 until 7:00 A. M. and on Sunday a farm program 
from 8:05 until 8:30 A. M. (T-899). 

12. Station V’KRC has a fulltime Director of Farm 
Programs. (WKRC Exhibit No. 4 and T-900). 

13. The WKRC Director of Farm Programs is a prac¬ 
tical farmer, as well as being a university graduate. !He 
understands the agriculture problems of the people within 
the service area of the station and discusses their problems 
with them over the air. This agriculture program director 
is recognized as a specialist in his field (T-900, 901). 

14. Another specialist employed in the production of 
programs over Station WKRC is Helen Nugent. She cpn- 
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ducts the “Women’s Hour”. (WKRC Exhibit No. 4, 
T-902). 

15. Station WKRC produces an educational program 
entitled “It’s Fun To Learn”. This program is of the 
quiz type and it is the first and only program in the City 
of Cincinnati which has been endorsed by the Cincinnati 
Board of Education. All schools, public and parochial, 
participate in this program which is prepared by the 
teachers and participated in by the pupils. It is a regular 
daily program from Monday through Friday (T-902 and 
903, and WKRC Exhibit No. 8). 

16. WKRC Exhibit No. 9 shows the outside studio pick¬ 
ups carried on Station WKRC during the year 1945. 
WKRC maintains and has remote pickups from practically 
every part of their coverage area and in addition, has 
remote pickups at various places in and around the City 
of Cincinnati (T-904). 

17. All of the local religious programs on Station WKRC 
are sustaining (T-929). 

18. Station WKRC is the only Cincinnati Station which 
has a full time director of religious and educational pro¬ 
grams. These programs are under the direction of Dr. 
Judson McKim. Doctor McKim is nationally known in the 

field of education and religion. He is excellently 
4774 qualified for this particular work, holding two bache¬ 
lor degrees, two masters degrees and a doctorate. 
Dr. McKim has taught at Yale and numerous other schools. 
He is a recognized authority in the field of religion and 
education, having written in this field extensively. He is 
an ordained clergyman (T-965, T-966). 

19. Dr. McKim’s principal responsibilities are the super¬ 
vision of the educational and religious programs and the 
improvement of this type of program. All of the pro¬ 
grams which he directs are entirely sustaining. (T-967). 

20. WKRC Exhibit No. 13 shows the actual public serv¬ 
ice, sustaining programs which have been broadcast by 
Station WKRC. This Exhibit, without question, shows 
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what WKRC is actually doing in the way of discharging 
its public service responsibility to its listeners. 

21. From the Program Exhibit and the testimony which 
shows actual programs which are being or which have 
been broadcast, it can be seen that the programs proposed 
to be broadcast if this application were granted, though 
proposed, from the past performance of this applicant, it 
can be seen, the actual consummation into performance 
is reasonable to assume. The same certainly cannot be 
said of WJM if it is to be judged by its past performance. 

I 

Exception No. II 

1. Exception is respectfully taken to the failure oifi the 
Commission to find on a comparative basis that, with re¬ 
spect to the handling of religious programs, Station W&RC 
has performed a highly meritorious service for its listening 
audience, while Station WJIM’s efforts in this particular 
direction have been hardly worthy of mention. 

2. WJIM Exhibit No. 7, Page 20, contains the following 
statement with respect to religious programs: 

“WJIM for many years has been conscious of its obli¬ 
gation to the spiritual life of the community. The 
oldest program on the air is a weekly broadcast from 
the Church of the Resurrection (Sunday 11:00 to 1^:00 
noon) which has been a regular feature for eleven 
years. In addition, WJIM’s current religious schedule 
includes the ‘Old Fashioned Revival Hour’ (Sunday 
9:30 to 10:30 A. M.); ‘Album of Familiar Hymns ’ 
(Sunday 9:00 to 9:30 A. M.) and Doctor Robert Bprt- 
let, Pastor of the Plymouth Congregational Church in 
‘Thoughts For Today’ (Daily, except Sunday 7:40 to 
7:45 A. M.) and others.” j 

4775 Now, let us look at each of the above programs. 

3. The first one mentioned, the program of the 
Church of the Resurrection, is carried by WJIM for the 
consideration of $30.00 an hour (T-292). The second ope, 
“Old Fashioned Revival Hour”, is a commercial program 
(T-292). The third one, “Album of Familiar Hymns” is 
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also a commercial program, for which WJIM receives $25.00 
or $30.00 for the half hour (T-293). And the fourth, 
“Thoughts For Today” is a commercial program spon¬ 
sored by The Millard Dairy Products of Lansing, Michigan 
(T-294). 

4. The attention of the Commission is respectfully di¬ 
rected to WKRC Exhibits No. 4, 5 and 13, and the testi¬ 
mony of Dr. Judson J. McKim (T-964 through T-975). 

5. The evidence in the record of this proceeding with 
respect to the religious programs carried by Station WKRC 
shows conclusively that WKRC has performed a service 
to its listening audience through its religious programs 
which is exceptional to an exemplary degree. Very few 
broadcast stations in the United States today can show 
that they serve the religious institutions and cater to the 
religious desires of its listening audience in the manner 
in this case. It should also be added at this point that all 
now being done by Station WKRC as reflected by the record 
in this case. It should also be added at this point that all 
local religious programs carried by Station WKRC are 
sustaining (T-929). 

6. The failure of the Commission in this Proposed Deci¬ 
sion to recognize such public service as the religious poli¬ 
cies pursued by WKRC actually constitutes a “turning of 
its back” upon the part of the Commission to the broad¬ 
casting principles set forth in the Commission’s own state¬ 
ment of policy in this respect, issued on March 7, 1946, 
entitled “Public Service Responsibility of Broadcast 
Licensees”. 

Exception No. Ill 

1. Exception is respectfully taken to the Commission’s 
statement on Page 4, Paragraph 11 of the Proposed Deci¬ 
sion, where it is stated, “The applicant (WKRC) which 
now operates a regional station, does not intend to modify 
its present general program structure, if this application 
should be granted.” 
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4776 2. As the testimony recorded in the transcrijpt of 

this hearing and the Exhibits introduced by this ap¬ 
plicant show, Station WKRC is presently broadcasting an 
exemplary program of public service to its listeners. !This 
public service program policy is further substantiated by 
the personnel Exhibit which shows a staff of highly quali¬ 
fied personnel, especially selected to do the particular type 
of program work in which they are now presently engaged. 
This public service program policy is again further sub¬ 
stantiated by the evidence in the record which shows enthu¬ 
siastic public response by expressions of appreciation from 
civic, educational and religious leaders of Cincinnati! for 
the present method of programming of Station WKRC. 
(WKRC Exhibits 4, 5 & 13, T-895, 899, 900, 901, 902, 904, 
906, 929 & 964 through 975). j 


Exception No. IV 

1. Exception is respectfully taken to the fact that I the 
Commission has apparently found that the method of 
employing the technical equipment in order to consummate 
the WJIM proposal will be satisfactory. 

2. The WJIM antenna design consists of one major iobe 

and five minor lobes designed to protect six stations 
(WJIM Exhibit No. 19, Figure 3, T-2054). j 

3. From the cross examination of the WJIM consult¬ 
ing radio engineer who designed the proposed WJIM 
antenna system, (T-1624 through 1669) and the direct 
testimony of the WKRC consulting radio engineer, (T-2049 
through T-2059) it is apparent that the antenna design! is, 
from an engineering standpoint, critical for adjustment 
and maintenance of operation. This testimony indicates 
that the proposed WJIM antenna would be extremely 
difficult to adjust and particularly critical to maintain j as 
well as at all times being highly susceptible to variation 
(T-2054). The testimony also indicated that it may not 
be possible to obtain all of the nulls within the values 
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indicated on the polar diagram which is Figure 3 of WJIM 
Exhibit No. 19 (T-2058). 

4777 Exception No. V 

1. Exception is respectfully taken to the Commission’s 
statement, Page 4, Paragraph 12 of the Proposed Decision, 
which is as follows: 

“The applicant (WKRC) does not contemplate in¬ 
creasing its present operating staff of eighty-three 
fulltime and parttime employees.” 

2. The direct testimony of Mr. Fast, the General Mana¬ 
ger of Station WKRC, on this point is as follows: 

“Is there any change contemplated in personnel or in 
addition in the event that the pending application is 
granted?” To this question Mr. Fast responded, “We 
are not planning any changes, however, there may be 
some changes from time to time if necessary, if the 
application is granted, we will, of course, increase our 
staff to increase our service.” (T-895, T-896). 

3. It is respectfully submitted that an examination of 
WKRC Exhibit No. 4 will show that WKRC is especially 
well staffed today with its eighty-three employees, which 
staff is currently adequate to operate W^KRC as proposed 
by this application. Even though the staff of eighty-three 
employees is complete, the testimony of the General Mana¬ 
ger is that if the application is granted, the staff will be 
increased. 

Exception No. VI 

1. Exception is respectfully taken to the failure of the 
Commission to give consideration to the fact that WKRC 
is the only regional station in the Cincinnati area with a 
nighttime power of less than 5 kilowatts. (T-907). 

2. When other regional stations in the area went to 5 
kilowatts nighttime, WKRC, being on 550, was not per¬ 
mitted to do so because of the restrictions placed upon 
that frequency by the U. S. Navy (T-2063, T-2064 and 
T-2065). 
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3. One of the purposes of this application is very clearly 
shown to the Commission by the testimony of Mr.; Fast 
(the General Manager of WKRC) where, on Page 907 of 
the transcript he states, “In other words, what we (WKRC) 
are trying to do is to keep abreast of the industry and 
render what we believe to be the greatest coverage in the 
public interest to the greatest number of people. ’f T- 
907). 

4778 4. By being restricted to 1 kilowatt at night, 

WKRC is being kept in a position of disadvantage 
with respect to its competitors in the same area. Tints, to 
not permit WKRC to operate as proposed by this applica¬ 
tion restrains competition between broadcasting stations 
in the Cincinnati area. 

j 

Exception No. VII 

1. Exception is respectfully taken to the failure of the 
Commission to find that it is in the public interest for Sta¬ 
tion WKRC to extend its nighttime coverage into the areas 
proposed to be served by this application. 

2. The evidence introduced at the hearing, including tne 
WKRC Engineering Exhibits, clearly shows that the fnost 
heavily populated areas into which WKRC would natutally 
expand its coverage is generally to the north and north¬ 
west of Cincinnati, while to the south and southeast, the 
population is sparse and scattered (WKRC Exhibit A, 
T-910, 911, T-2029, T-2093). And also that WKRC wOuld 
be the only station providing primary CBS service to the 
area proposed to be served at night. (T-2147, T-3448). 

| 

Exception No. VTII 

1. Exception is respectfully taken to the Commission’s 
finding that it is necessary to substantially deny the WKRC 
application as far as their nighttime proposal is concerned 
with the resultant deprivation of service to a large ^art 
of that densely populated area to the north of Cincinnati 
in order to permit WJIM to serve some 7,120 persons 


i 
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who do not now receive any daytime primary service. And 
also, in so doing, to permit WJIM to withdraw its present 
daytime service from some 42,400 persons in the rural 
areas closely adjacent to the City of Lansing. 

2. In Paragraph 8, on Page 3 of this Proposed Decision, 
the Commission finds as follows: 

4779 “However, an area of 1,120 square miles con¬ 
taining 7,120 persons which does not now receive 
any daytime primary service from any station would 
be served daytime by Station WJIM operating as pro¬ 
posed^., 

and in Paragraph 3, Page 5, Proposed Decision, 

. . the proposed operation of Station WJIM would 
provide a primary service to 1,120 square miles con¬ 
taining 7,120 persons, which does not now receive any 
daytime primary service whatsoever from any sta¬ 
tion.^, 

and in Paragraph 3, Page 6, Proposed Decision, 

“... a fair, efficient and equitable distribution of radio 
service can be fulfilled only by granting the applica¬ 
tion of WJIM, Inc., (WJIM), so that the more than 
7,000 persons who have no primary daytime radio 
service at all may enjoy the benefits of this medium of 
mass communication from at least one station.” 

3. In this Proposed Decision the findings of the Com¬ 
mission are inconsistent and not at all compatible with the 
facts as reflected by the record of the case. The Proposed 
Decision, in substance, proposes to substantially deny the 
nighttime proposal of Station WKRC in order to give 
WJIM daytime service to some 7,000 persons. This Pro¬ 
posed Decision proposes to limit the WKRC nighttime 
radiation in the direction of Lansing to 175 mv/m. (Pro¬ 
posed Decision, Page 6, Paragraph 4). While in the same 
paragraph, it also states “there is no conflict between the 
WKRC application and that of WJIM as to daytime opera¬ 
tion (Emphasis supplied). 

4. Succiently stated, this Decision proposes that thou¬ 
sands of listeners in the area generally to the north of 
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Cincinnati who would naturally look to Station WKRC 
for the service it proposes, will he deprived of nighttime 
service in order to give 7,120 persons daytime service^ from 
WJ1M. 

5. The Commission’s attention is respectfully directed 
to the following figures taken from the Proposed Decision 
and the record of this case: 

4780 


WKRC 

Daytime Area Population 

Proposed . 42,500 square miles 3,685,351 persons 

Present . 31,500 square miles 2,823,640 persons 

Gain . 11,000 square miles 861,711 persons 

(Proposed Decision, Page 4, Paragraph 14) 

Nighttime Area Population 

Proposed . 10,800 square miles 1,588,680 persons 

Present . 1,834 square miles 956,828 persons 

Gain . 8,966 square miles 631,852 persons 

(Proposed Decision, Page 4, Paragraph 14) 

WJIM 

Daytime Area Population 

Proposed . 8,950 square miles 411,500 persons 

Present . 2,140 square miles 191,500 persons 

Gain . 6,810 square miles 220,000 persons 


(Proposed Decision, Page 3, Paragraph 8 & WJIM 
Exhibit No. 20, Figure 16). 


Nighttime 

Proposed .. 
Present .... 


Gain 


Area 

500 square miles 
72 square miles 
428 square miles 


Population 

125,600 pjersons 
103,300 persons 
22,300 persons 


Nighttime 


(Proposed Decision, Page 3, Paragraph 8) 
Interference Free Service of WJIM: 


I 


With WKRC operating as proposed. 

Present . 

Gain .. 

(T-1544, 1610 and 2798). 


115,000 persons 
103,300 persons 
11,700 pjersons 


6. From the foregoing figures it can be seen that the 
total net gain of interference free service to be rendered 
by both WKRC and WJIM, as proposed; is: 


I 

i 

i 


i 

i 

i 
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4781 


As Proposed: 
Daytime: 


Nighttime 

WKRC 

WJIM 


Total 


According to FCC Proposed Decision: 
Daytime: 

WKRC __ 

WJIM . 

Total —. 

Nighttime: 

■**" 

JIJI 

Total .. 


861,711 persons 
220,000 persons 
1,081,711 persons 


631,852 persons 
11,700 persons 
643,552 persons 


861,711 persons 
220,000 persons 
1,081,711 persons 

Not in record 
22,300 persons 
Not in record. 


7. While considering the above figures, the fact that 
WJIM, by the proposal contained in this application, will 
lose 42,400 persons in the rural area presently served by 
that station in the daytime should be taken into considera¬ 
tion. Therefore, in round numbers, WJIM, in order to gain 
some 200,000 persons in the daytime, proposes to deprive 
some 40,000 persons, whom it presently serves. So, in 
order to gain the daytime service they now propose, WJIM 
must lose a number of persons equal to 20% of those gained. 
This substantial loss by WJIM of its present daytime lis¬ 
tening audience is clearly shown by the record as follows: 
WJIM Exhibit No. 19 comparing Figure 2 of this Exhibit 
with Figure 15 and T-1600,1601,1602 and T-3463 and 3464. 

8. Again with reference to the loss of present listeners 
by Station WJIM, it can be seen that if the findings of the 
Proposed Decision are carried into effect, the Commission, 
in order to permit Station WJIM to serve 7,120 persons 
who do not now receive primary service is permitting Sta¬ 
tion WJIM to lose 42,400 persons whom they presently 

serve in the daytime. It can also be seen that these 
4782 42,400 persons are all located in a rural area closely 
adjacent to the City of Lansing, an area which is 
naturally tributary to the Lansing retail trade area. (T-1602 
and 1613). To gain some 7^20 daytime listeners who are 
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92 to 125 miles away from Lansing and who are not part 
of, not contiguous to nor tributary of the Lansing Area 
and to lose 42,400 listeners who are closely adjacent to 
Lansing (T-1002) results in a net loss of 35^80 persons 
who now receive WJIM daytime service. 

9. It is also a contradictory conclusion on the part cif the 

Commission to find that, as far as Station WJIM isj con¬ 
cerned, that at the present time and under existing circum¬ 
stances, it would not be consistent with public interest, to 
permit WJIM to operate at night with the limitations im¬ 
posed upon it by the proposed nighttime operation of! Sta¬ 
tion WKRC. ! 

10. The nighttime limitation imposed upon Station 
WJIM by the proposal of Station WKRC would be in the 
order of 18 mv/m (T-1544 and T-2798). With the night¬ 
time limitation of 18 mv/m, Station WJIM would serve 
115,000 people within this nighttime service area (T-2798). 

11. Even though this limitation is somewhat more sejvere 

than what WJIM would individually desire to securje, it 
nevertheless permits them to serve 11,700 persons ihore 
than they presently serve at night (See Paragraph p of 
this Exception) and this additional service could! be 
achieved as well as permitting 631,852 persons more tj> be 
served by Station WKRC at night. | 

12. Coming again to the Commission’s finding in this 
case as far as WJIM is concerned, that to operate ^ith 
a limitation of 18 mv/m at night “at the present time, and 
under existing circumstances”, such an operation by WJIM 
is not consistent with public interest. The Commission’s 
attention is respectfully directed to the grant of an appli¬ 
cation for a construction permit by the Commission i on 
April 30, 1947, wherein the Commission, by its action, con¬ 
siders that it is in the public interest, convenience and 
necessity that a station operate at Hollywood, Florida, the 
nighttime limitation of which, according to the engineering 
data submitted with this application, is 21 mv/m (Holly¬ 
wood Broadcasting Company (WINZ) File No. BP-5963). 

13. If it is in the public interest that a station be p|er- 


i 

i 

i 

i 

i 
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mitted to operate at Hollywood, Florida with a night- 
4783 time limitation of 21 mv/m in an area already re¬ 
ceiving primary service from other stations, why is it 
not then in the public interest that Station WJIM operate 
with a limitation of 18 mv/m, and by operating as such, 
over the present nighttime operations of the stations in¬ 
volved, a total gain in nighttime service will be afforded 
some 643,552 persons. 

14. WJIM presently operates with a nighttime limitation 
of 10 mv/m (T-1709). 

15. The inconsistency of the Commission in finding that 
a 7 or S mv/m nighttime limitation at Lansing is necessary 
in order to permit WJIM to give daytime service to some 
7,000 persons in northern Michigan is all the more apparent 
in the light of recent grants permitting much higher limi¬ 
tations. 

16. Limitations upon low frequencies results in greater 
coverage than less limitations on the higher frequencies. 
A limitation of 18 mv/m on 550 kilocycles is not as great a 
restriction as is 10 mv/m on the 1560 kilocycle frequency. 
The Commission is in no wise hesitant to grant construction 
permits where a 10 mv/m limitation at night will occur. 

17. Therefore, it is not necessarily in the public interest 
that a 7 or 8 mv/m nighttime limitation be the maximum 
limitation for the WJIM operation at Lansing. 

18. The following is a partial list of grants by the Com¬ 
mission showing that the Commission considers it to be in 
the public interest in other localities when the nighttime 
limitations are far in excess of 7 or 8 mv/m: 


KC LOCATION RSS 

580 KALB Alexandria, Louisiana .12.5 mv/m 

600 KXSA San Angelo, Texas .11.6 mv/m 

610 WHKC Akron, Ohio .11.6 mv/m 

620 WHJB Greensburtr. Penna.13.03 mv/m 

740 WORZ Orlando, Florida .12.75 mv/m 

850 WN AO Raleigh, North Carolina.12.29 mv/m 

930 WFMD Frederick, Maryland .11.34 mv/m 

940 WINZ Hollywood, Florida .21.0 mv/m 

1420 WVJS Owensboro, Kentucky ..13.7 mv/m 

1480 WABB Mobile, Alabama ..11.7 mv/m 

1590 WHHT Durham, North Carolina..—.11.6 mv/m 
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4784 Exception No. IX 

1. Exception is respectfully taken to the Commission's 
proposed favorable findings with respect to the WJIM 
application in the light of the comparative objectives to 
be attained by WJIM through its suggested operation of 
WKRC (WJIM Exhibit No. 20) and the objectives fought 
by WKRC through its engineering proposal. The objec¬ 
tives of the W T JIM suggested operation for WKR(£! and 
other stations as shown by the record of this hearifig, is 
a manifestation of self serving desires with apparent dis¬ 
regard for other stations on the channel and the reshltant 
effect upon public interest, convenience and necessity. The 
WKRC antenna is designed in an effort to expand ijs fa¬ 
cilities in a manner similar to the public service it is now 
employing and in a direction which looks to WKRC for 
the service it here proposes to render. 

2. The testimony of WJIM witnesses indicates thait the 
objects they hope to attain with their suggested directional 
array for WKRC are: 

1. To reduce skywave interference to WJIM £rom 
WKRC. (T-1685)." 

2. To permit WJIM to operate on the 550 kilocycle fre¬ 
quency (T-1685). 

3. “To let WJIM live" (T-1709). 

3. From the above stated objectives, it is apparent that 
what WJIM is trying to do is to get every other applicant 
and station on the channel, as far as they are concerned, to 
do something which would permit the granting of the WJIM 
application only. WJIM, in order to obtain its engineering 
objectives, as far as WKRC is concerned, submits an entire 
exhibit suggesting that WKRC modify its directional pro¬ 
posal to accommodate Station WJIM (WJIM Exhibit No. 
20, T-1617). As far as WJIM Exhibit No. 20 (which makes 
suggestions as to what other applicants should do and which 
Exhibit was supposed to have been admissable under; the 
issue dealing with “the most efficient and equitable maiiner 
in which the 550 kilocycle regional frequency may be juti- 
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lized”) is concerned, it is perfectly obvious that under the 
equitable provisions of this issue, as interpreted by Sta¬ 
tion WJIM, that WJIM has been very careful to 
4785 show what area and population would or would not 
receive service from Station WJIM if the sugges¬ 
tions contained in WJIM Exhibit No. 20 were imposed upon 
the other applicants concerned, but in suggesting that these 
other applicants do numerous and sundry things to their 
directional arrays so as to accommodate Station WJIM, no 
showing has been made by Station WJIM concerning either 
the effect, the efficiency or the equity of this suggestion as 
it affects the other applicants involved. 

4. Now, with respect to the objectives sought by the de¬ 
sign of the WKRC directive array. The evidence shows 
that the WKRC engineering proposal was designed with 
the following specific objectives in mind: 

1. To provide strong signals throughout the metropolitan 
district of Cincinnati and particularly a signal strength in 
excess of 25 mv/m over the business and industrial areas of 
the City (T-2028). 

2. The preservation of the present service area of WKRC 
(T-2028). 

3. The improvement, whenever possible, of the general 
service of WKRC (T-2028). 

4. A radiation permitting toward WGR, equivalent to 5 
kilowatts nondirective operation (T-2028). 

5. Maintaining the same general level of signals toward 
WIND and KSD (T-2029). 

6. Using the same location and tower setup for day and 
night (T-2029). 

7. To serve the people in the area in which the densest 
population occurs (T-2030). 

8. To design an antenna which may be easily adjusted 
and maintained (T-2032). 

5. By affording protection to the stations on the channel 
and rendering service to the large populations in the 
densely populated sections of Ohio and Indiana generally 
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to the north of Cincinnati would produce the most efficient 
and equitable use of the channel (T-3463 and T-^464). 
4786 6. Therefore, Station WKRC, through the Objec¬ 

tives it desires to accomplish with its proposed clirec- 
tive array, proposes an operation in keeping with di^e re¬ 
gard for public interest, convenience and necessity. ! 

I 

I 

Exception No. X 

I 

1. Exception is respectfully taken to the Commission’s 
findings that WJIM should render daytime primary service 
to some 7,000 persons in northern Michigan because the 
areas in which these persons are located are far removed 
from, in no way a part of, and do not look to the Lapsing 
retail trade area. 

2. The Standards of Good Engineering Practice, in;sub¬ 
stance, define the purpose of a regional station to operate 
on a regional channel and designed to render service!pri¬ 
marily to a metropolitan district and the rural area con¬ 
tained therein and contiguous thereto. 

3. As it can be seen from Figure 18 of WJIM Exhibit 
No. 20, the area containing these 7,000 odd persons who do 
not now receive primary service from existing stations 
(T-1681) is some 92 to 125 miles north of the City of tan- 
sing. There is no evidence in the record which shows that 
this area is one which looks to the Lansing Metropolitan 
or Retail Trade Area. From the location of this area as 
it can be seen on Figure 18 of WJIM Exhibit No. 20, it is 
in no wise tributary or part of the Lansing area. 

4. The retail trade authorities, Hagstrom & Rand Mc¬ 
Nally, show this area as being part of the retail trade aifeas 
of Bay City, Cadillac and Travers City, Michigan, and in 
no way part of, connected with or tributary to the Lansing 
retail trade area. 

5. From Figure 18 of WJIM Exhibit No. 20, it cab be 
seen that the persons inhabiting this area are geographi¬ 
cally closer to ten existing broadcasting stations than they 
are to WJIM. It is only natural that the people in this 
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area would look to a station for service that is situated in 
close proximity to it rather than a station which is some¬ 
where between 92 and 125 miles away. It would cer- 
4787 tainly be more in the public interest that the stations 
close to this area be permitted to serve it rather than 
WJIM, especially when to permit WJIM to serve these 
7,000 persons, the Commission proposes to deny WKRC the 
extension of its service into an area containing many thou¬ 
sands of persons who naturally look to WKRC for the 
service it proposes to render. 

Exception No. XI 

1. Exception is respectfully taken to the Commission’s 
findings in the Proposed Decision in that the Commission, 
instead of granting the application of Station WKRC, as 
proposed, or reaching a conclusion in accordance with the 
evidence introduced at the hearing in this consolidated mat¬ 
ter, the Commission proposes that WKRC operate at night¬ 
time with a pattern covering an area containing a number 
of persons about which there is no testimony in support 
thereof. 

2. The following excerpts from the Commission’s conclu¬ 
sions of the Proposed Decision in Paragraphs 4 and 5 on 
Pages 6 and 7 are here cited: 

“At the present time and under existing circumstances, 
we consider an RSS of approximately 7 or 8 mv/m at 
Lansing to be the maximum nighttime limitation on 
the operation of WJIM consistent with its operation 
in the public interest. This limitation, under existing 
conditions, can be achieved by restricting WKRC’s 
nighttime radiation toward WJIM to 175 mv/m equiv¬ 
alent for a .311 antenna in the horizontal plane.” 

“We think, therefore, that the most efficient and equi¬ 
table use of the frequency could be attained by a grant 
of the WJIM application as proposed, and a grant of 
the WKRC application on condition that it operate 
with less radiation at night in the direction of Lan¬ 
sing, Michigan than the 465 mv/m proposed in its 
application. ’ ’ 
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3. No where in the record of this proceeding is ttere a 
foundation for any of the above conclusions. The! Com¬ 
mission, by making the above finding, disregards tljie evi¬ 
dence introduced at the hearing and the above conclusions 
are based upon material not in the record of this case which 
was apparently obtained by the Commission in an ex-parte 
manner from documents or persons whom this petitioner 
has had no opportunity to inspect or cross-exbmine. 
4788 4. In reading the above conclusions, one finds it 

difficult to reconcile the statements made therein. 
In one place the Commission indicates that WKRC should 
restrict its nighttime radiation toward WJIM to 175 mv/m. 
In another place, as it can be seen from the above excerpts 
from the Proposed Decision, the Commission finds! that 
WKRC should operate “with less radiation at night in the 
direction of Lansing, Michigan than the 465 mv/m’l’. If 
this is to be taken literally, why not then would not a jvalue 
of 400 mv/m nighttime radiation toward WJIM be ijn the 
public interest, convenience and necessity. Or, to carty the 
assumption further, why not any one of the numerous oper¬ 
ations possible between 175 mv/m and 465 mv/m. j 

5. By the testimony of the consulting radio engineer for 

Station WJIM and WJIM Exhibit No. 20, it can be seen 
that WJIM suggested a proposed operation for WKRC 
with a radiation of 81 mv/m in the direction of WiJIM. 
From this Proposed Decision, it can be seen that the Com¬ 
mission did not consider a radiation of 81 mv/m from 
WKRC to WJIM to be in the public interest, convenience 
or necessity. Also, at this hearing, WKRC was confronted 
with the suggestion of WJIM and given opportunity to 
meet it. j 

6. No opportunity was afforded WKRC to meet the pro¬ 
posal that it should operate at 175 mv/m in the direction 
of Station WJIM. Nowhere in the record of the testimony 
of this hearing is there evidence upon WKRC operating 
at a radiation of 175 mv/m toward WJIM. Nowhere iij the 
record is there evidence showing the areas and populations 


i 
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to be served by WKRC as suggested by this Proposed 
Decision. 

7. The purpose of a directional antenna is to project the 
signal of a station where it will serve areas and populations 
in their respective locations. It is not the purpose of a 
directional antenna to just protect another station and as 
a result, direct a signal into areas where the population 
does not warrant it. 

8. The WKRC directional antenna, as proposed, was de¬ 
signed to project its signal into areas containing popula¬ 
tions which warrant the service proposed and which do not 
now receive that service. The record of this proceeding 
is clear in that the areas to the north of Cincinnati are 

where the greatest density of population occurs, 
4789 whereas the areas to the south and southeast are 
sparsely settled and extremely thinly populated 
mountainous districts. (T-907, 910, 911, 2029 and 2030). 

9. The Commission, by this Proposed Decision suggests 
that WKRC suppress its radiation which would serve a 
thickly populated area to the north and northeast as shown, 
by the evidence and as a residt of this suppression of sig¬ 
nal, service would not be rendered in the densely populated 
areas as proposed but the signal would be projected to the 
south and southeast into an unknown area containing an 
unknown number of persons about which there is no evi¬ 
dence in the record of this proceeding. 

Exception No. XII 

1. Exception is respectfully taken to the Commission’s 
Proposed Decision in this matter proposing to give favor¬ 
able consideration to the application of Station WJIM be¬ 
cause the application of Station WJIM and the testimony 
introduced at the hearing as shown by the record of this 
proceeding concerning Station WJIM indicates that WJIM, 
Inc., as an applicant, does not meet the requirements of 
Section 3.24 of the Rules and Regulations of the FCC re¬ 
quired of an applicant requesting increased facilities. 
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2. The provisions of Section 3.24 are not met by Station 
WJIM in the following particulars: 

i 

(a) . The proposed grant of the WJIM application would 
not tend to effect a fair efficient and equitable distribution 
of radio service because, as has been pointed out heretofore 
in these exceptions with greater particularity, the proposal 
of Station WJIM is made suggesting that its application 
be granted without regard to what affect its proposed oper¬ 
ation has upon the proposals of existing stations oh the 
channel and the resultant affect upon the areas and popu¬ 
lation involved. The WJIM antenna was designed fot the 
purpose of making a place for WJIM on the 550 kilobycle 
frequency and the grant of this application as proposed by 
this Proposed Decision, would do that to the prejudice of 

other stations on the channel, particularly Station 
4790 WKRC, in its present application and with total dis¬ 
regard to the loss of areas and population resulting 
to WKRC in areas which do not now receive and w;hich 
warrant the service proposed by Station WKRC and winch 
are in the natural direction in which WKRC would be ex¬ 
pected to expand after the relaxation of the United Spates 
Navy restrictions on the 550 channel. 

(b) . The provisions of Section 3.24 are not met because 
the grant of the WJIM application causes interference ;and 
restrictions upon the proposal of Station WKRC not war¬ 
ranted by the loss of proposed service by WKRC. pfhe 
area which does not now receive daytime service which ;will 
be served by the WJIM grant may be served by Station 
WJIM in the daytime but this is no reason why many 
thousands of people should not receive the proposed \vk.RC 
service at night. 

(c) . The provisions of Section 3.24 of the Commission’s 
Rules and Regulations are further not met by WJIM, Inc. 
in that the technical aspects of the WJIM directional aiiray 
are of such a critical nature that the adjustment and main¬ 
tenance of the directive pattern is highly questionable. 
(Exception No. V). 


I 

i 

i 

i 
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3. Therefore, for the reasons above indicated, the grant 
of the WJIM, Inc. application does not meet the require¬ 
ments of Section 3.24 of the Commission’s Rules and Regu¬ 
lations, thus the public interest, convenience and necessity 
will not be served. 

4. For the same reasons as above indicated, this Proposed 
Decision proposing to grant the WJIM application, is not 
in keeping with the provisions of and the statutory intent 
behind Section 307(b) of the Communications Act of 1934, 
as amended. 

5. Therefore, for the reasons set forth in this particular 
exception alone which are supported by the record and the 
evidence introduced at this hearing, the application of Sta¬ 
tion WJIM should be denied for its failure to conform to 
Section 3.24 of the Rules and Regulations of the Com¬ 
mission. 

4791 Exception No. XIII 

1. Exception is taken to the Proposed Decision of the 
Commission because it has deprived this applicant of its 
right to be advised of what the Commission proposes in this 
consolidated proceeding. 

2. Under the issues of this proceeding the Commission 
had ample opportunity to propose and introduce evidence 
upon the operation of Station WKRC with a nighttime 
radiation of 175 mv/m in the direction of Lansing, Michi¬ 
gan, this was not done. 

3. This applicant, by the order and issues of this con¬ 
solidated proceeding was brought into a quasi judicial pro¬ 
ceeding, the result of which could determine the future 
operation of its station. Therefore, this applicant was en¬ 
titled to be fairly advised of what the Commission proposed 
and to be heard upon these proposals. 

4. At the time of the hearing, this applicant had no oppor¬ 
tunity to know that the Commission proposed a finding 
other than one substantiated by the record of this pro¬ 
ceeding. The right to a hearing before this Honorable 
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Commission embraces not only the right to present evidence 
but also a reasonable opportunity to know the claims and 
proposals of the Commission in order that the applicant 
will have the opportunity of meeting them. Those who are 
brought into hearings before the Commission upon the 
Commission’s order into a proceeding, the result of which 
could control the future operation of their station, are en¬ 
titled to be fairly advised of what the Commission proposes 
and to be heard upon these proposals before a findiing is 
made. 

5. No such reasonable opportunity was afforded this ap¬ 
plicant to be heard upon the proposal that it should oper¬ 
ate with a nighttime operation of 175 mv/m in the direction 
of Lansing, Michigan, thus such a finding is not in accord¬ 
ance with due process of law. 

j 

Exception No. XIV 

1. Exception is respectfully taken to the finding of the 
Commission that Station WKRC operate with a radiation 
of 175 mv/m in the direction of Lansing, Michigan. 

2. There is no evidence in the record of this proceeding 
which supports such a finding. In order for a Confinis- 
sion’s finding to be valid, there must be evidence adequate 
to support such a finding of fact. 

3. The conclusion that WKRC operate with a rachdtion 
of 175 mv/m in the direction of Lansing, Michigan appar¬ 
ently is founded upon data obtained by the Commission in 
an ex-parte manner and not through the process of heading. 
Such data or material which may support this conclusion 
is not evidence. Nothing can be treated as evidence wjhich 
is not introduced as such. 

4. The Commission, at this hearing, had full opportu¬ 

nity to introduce evidence which could have supported $uch 
a conclusion. This was not done, therefore, the finding jthat 
WKRC radiate 175 mv/m in the direction of Landing, 
Michigan, is invalid and not in accordance with due process 
of law. I 
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Exception No. XV 

1. Exception is taken to these proposed findings because 
they raise an issue upon which this applicant has had no 
opportunity to be heard. 

2. Under the original issues of this consolidated pro¬ 
ceeding and the additional issue introduced by the Com¬ 
mission on February 26, 1946, after the hearing had begun, 
evidence was introduced. 

3. Under these issues, the evidence introduced was, sub¬ 
stantially, in part, that WKRC operate in a manner as to 
radiate 465 mv/m toward WJIM at night and the WJIM 
proposal was such that WKRC should operate in a manner 
radiating 81 mv/m toward WJIM. 

4793 4. In this Proposed Decision the Commission pro¬ 

poses that the WKRC application be granted if an 
application is made by this applicant modifying their pro¬ 
posed directional antenna system in such a manner as not 
to exceed a nighttime radiation of 175 mv/m in the direc¬ 
tion of Station WJIM. 

5. This applicant has had no opportunity to present evi¬ 
dence upon the Commission’s proposal which is its right. 
The right to a full hearing which is requisite to the legal 
validity of the Commission’s findings requires that this 
applicant have the right to present evidence upon the pro¬ 
posals of the Commission. This was not done, therefore 
the findings of the Commission in this respect are not in 
accordance with due process of law. 

Exception No. XVI 

1. Exception is respectfully taken to the Commission’s 
proposed finding because, insofar as it proposes that 
WKRC operate with a nighttime limitation toward Lan¬ 
sing, Michigan of 175 mv/m, this applicant has been de¬ 
prived of due process of law in violation of the Fifth 
Amendment of the Constitution of the United States and, 
therefore, such a finding is illegal. 



2. The finding that WKRC operate with a radiation of 
175 mv/m in the direction of Lansing, Michigan is: 

1. Contrary to the evidence contained in the record of 
this proceeding. 

2. Without foundation in fact in the record of this base. 

3. Without comparative consideration as specified by the 
issues of this proceeding. 

4. Disregards the evidence as contained in the record. 

5. Apparently supported by material obtained byj the 
Commission in an ex-parte manner. 

6. Invalid because this applicant has not been advised 
of what proposals the Commission had in mind. 

7. Deprives this applicant of its right to be heard upon 
the requisite facts which should support such a con¬ 
clusion. 

4794 3. Therefore, from the above, it can be seen that 

the Commission’s findings in this respect are not in 
accordance with due process of law. 

Exception No. XVII 

1. Exception is respectfully taken to the Commission’s 
Proposed Decision, in this matter, because, by the findings 
of this Proposed Decision the Commission attempts to fbrce 
on WKRC a modification of its present license in that it 
is to be restricted to a radiation of 175 mv/m toward Ra¬ 
tion WJIM rather than its present radiation of 191 mv/m 
in that same direction (T-2081). 

2. In this connection, the Commission’s attention is| re¬ 
spectfully invited to the fact that no hearing upon the 
modification of the present licensed operation of Station 
WKRC has been had. For the Commission to propose a 
modification of the present license of Station WKRC, as it 
does by this Proposed Decision, of necessity, entails a Sug¬ 
gested violation of the statutory rights of this applicant as 
contained in Section 312(b) of the Communications Act of 
1934, as amended. 
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REQUEST FOR ORAL ARGUMENT 

This applicant, pursuant to the provisions of the Com¬ 
munications Act of 1934, as amended, hereby respectfully 
requests that it be given an opportunity to appear before 
the Commission, en banc, and present oral argument on the 
Commission’s Proposed Decision in the above entitled mat¬ 
ter, the exceptions to which are herein taken. 

Wherefore, the premises considered, this applicant re¬ 
spectfully prays: 

(1) That the Honorable Commission reconsider the 
facts as shown by the record of the above entitled pro¬ 
ceeding ; 

4795 (2) That the Honorable Commission, in view of 

the entire record and the exceptions here taken to the 
Proposed Decision, reconsider its action of April 25, 1947 
which was released on April 29, 1947; 

(3) That the Honorable Commission, after reconsidering 
the entire record including the Proposed Decision and the 
exceptions here taken to said Proposed Decision, grant the 
application of the Cincinnati Times-Star Company 
(VVKRC) because to do so would be in the best public 
interest, convenience and necessity. 

Respectfully submitted, 

The Cincinnati Times-Star Company (WKRC) 
Geo. 0. Sutton 
William Thomson 
John H. Midlen, Its Attorneys, 

1030 National Press Building 
Washington 4, D. C. 

By William Thomson 


June 18, 1947. 
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4800 


FEDERAL COMMUNICATION COMMISSION 

Jill 10 1947 


I 

Petition to Remand for Further Hearing, Reopen the Record 
and Introduce New Evidence. 

Comes now the Cincinnati Times-Star Company, Li¬ 
censee of Station WKRC, Cincinnati, Ohio, by its attorneys 
and respectfully requests that the Commission remapd the 
above entitled proceeding for further hearing, reopen the 
record and permit the introduction of new evidence. In 
support of this petition it is respectfully shown unto the 
Commission, as follows: 

1. This petitioner is the Licensee of Radio Station 
WKRC, a standard broadcast station which operates in 
Cincinnati, Ohio, on the frequency of 550 kilocycle^ with 
power of 1 kilowatt at night and 5 kilowatts local sunset, 
employing a directional antenna and operating unlimited 
time. On or about February 8, 1946, this petitioner filed 
with the Commission the above entitled application where¬ 
in it requested authority to increase the operating power 
of Station WKRC to 5 kilowatts using a directional anjtenna 
for both day and night operating at a new site. MTJIM, 
Inc., in its application, requests to change the present;oper¬ 
ating facilities of Station WJIM, Lansing, Michigan, from 
1240 kilocycles with 250 watts power, unlimited tinjie, to 
550 kilocycles, with 1 kilowatt power, unlimited time, jusing 
a directional antenna day and night. This petitioners ap¬ 
plication was designated for consolidated hearing with that 
of WJIM, Inc. (WJIM) and other applicants for v4rious 
operations on the 550 kilocycle frequency and a hearing 
before a duly authorized Examiner of the Commission was 
held. On April 29, 1947, the Commission released a Pro¬ 
posed Decision on the hearing as it involves the sibove two 
applicants. 

2. In the above entitled proceeding, as it concern? this 
petitioner, the Issues, in part, were as follows: 


! 
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“2. To determine the areas and populations which may 
he expected to gain or lose primary service from the 
proposed operation of Station WKRC and the char¬ 
acter of other broadcast service available to those areas 
and populations. 

4801 “3. To determine the type and character of 

program service proposed to be rendered and 
whether it would meet the requirements of the popula¬ 
tions and areas proposed to he served. 

“5. To determine whether the proposed operation of 
Station WKRC 'would involve objectionable interfer¬ 
ence in any pending applications for broadcast facili¬ 
ties, and if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability 
of other broadcast service to such areas and popu¬ 
lations. 

“8. To determine, on a comparative basis, which, if 
any, of the applications in this consolidated proceeding 
should he granted.” 

(Emphasis Supplied). 

On February 27,1946, after the hearing had begun, upon 
the original Issues set forth in the Bill of Particulars of 
this consolidated proceeding, the Commission issued an 
order specifying an additional Issue, as follows: 

“To determine the most efficient and equitable manner 
in which the 550 kilocycle regional frequency may be 
utilized.” 

3. Under the above issues, evidence was introduced which 
was substantially, in part, that WKRC proposes to operate 
in such a manner as to radiate 465 mv/m toward WJIM 
at night (there is no conflict concerning daytime operation) 
and the WJIM proposal was such that WKRC should oper¬ 
ate in a manner to radiate not more than 81 mv/m toward 
WJIM. 

4. Also, under the designated issues of this consolidated 
proceeding, WKRC introduced evidence showing the areas 
and populations which may be expected to gain service by 
the grant of the WKRC application (WKRC Exhibit No. 
A). WKRC also introduced evidence showing the charac¬ 
ter of program service to be rendered designed to meet the 
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requirements of the areas and populations which were pro¬ 
posed to be served (WKRC Exhibits 5, 7, 8, 9 and 13). 
Evidence was introduced in Exhibit form and also by direct 
testimony of the WKRC consulting radio engineer vlhich 
showed the nature of interference to other applicants in¬ 
volved by the proposed operation of Station WKRC. I 

5. Station WJIM introduced engineering testimony stow¬ 
ing its proposed operation (WJIM Exhibit No. 19). 4-lso, 
Station WJIM introduced engineering testimony suggest¬ 
ing that WKRC operate in such a manner as to radiate not 
more than 81 mv/m toward Station WJIM (WJIM Exhibit 
No. 20). j 

4802 6. In paragraph 4 of the Conclusions of the Pro¬ 

posed Decision in this consolidated proceeding, j the 
following statement is made: j 

I “At the present time and under existing circum¬ 

stances, we consider an RSS of approximately 7 Or 8 
mv/m at Lansing to be the maximum nighttime limi¬ 
tation on the operation of Station WJIM consistent 
with its operation in the public interest. This limita¬ 
tion, under existing conditions, can be achieved by [re¬ 
stricting WKRC’s nighttime radiation toward WJIM 
to 175 mv/m and a .311 antenna in the horizontal 
plane.’ ’ | 

(Emphasis Supplied). 

Again in Paragraph 4 of the Conclusions in this Pro¬ 
posed Decision, the last sentence thereof, the Commission 
states, as follows: 

II “We think, therefore, that the most efficient ajnd 

equitable use of the frequency could be attained by a 
grant of the WJIM application as proposed, and a 
grant of the WKRC application, on condition that it 
operate with less radiation at night in the direction j of 
Lansing, Michigan, than the 465 mv/m (.311 equiva¬ 
lent) proposed in its application.” (Emphasis Sup¬ 
plied). | 

7. By reading the above two excerpts from the Commis¬ 
sion’s Conclusions in this matter, their inconsistency be¬ 
comes apparent. In the first quotation the Commission 

i 

i 
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specifies a definite restriction upon the nighttime radiation 
of WKRC in the direction of WJIM. Then, in the second 
quotation, -which is from the same paragraph as the first, 
the Commission concludes that WKRC should operate with 
no specific radiation toward WJIM but with “less radia¬ 
tion at night in the direction of Lansing, Michigan, than 
465 mv/m”. Such language, in a decision of the Commis¬ 
sion, is contradictory, uncertain, vague and confusing. 

8. If it is in the public interest that WKRC should oper¬ 
ate with “less radiation at night in the direction of Lan¬ 
sing, Michigan, than 465 mv/m”, the question is logically 
raised, would not a nighttime radiation of 400 mv/m toward 
WJIM be in the public interest? Or, would not any one 
of the numerous possible radiations between 465 and 175 
mv/m be acceptable? 

9. The need for a further hearing is demonstrated by 
this apparent contradiction of conclusions and uncertainty 
in findings, the ultimate result of which is vague and con¬ 
fusing. 

10. By the Commission’s proposed findings in this mat¬ 
ter, the Commission has determined that the WJIM sug¬ 
gested operation for WKRC would not be in the public 

interest, convenience and necessity. This determina- 
4803 tion was made as a result of a hearing, during the 
course of which evidence was introduced upon both 
proposals, that is, the WKRC proposal and the WJIM 
suggested operation for WKRC. 

11. Let us now consider what the Commission has found 
with respect to the nighttime radiation of WKRC in this 
Proposed Decision. In substance, the Commission’s find¬ 
ings are, in part, that the WKRC application should be 
granted if an application is made by WKRC modifying 
their proposed directional antenna system in such a manner 
as not to exceed a nighttime radiation of 175 mv/m in the 
direction of Station WJIM. 

12. Such a finding on the part of the Commission violates 
the fundamental principles of due process of law to the 
prejudice of the rights of this petitioner. 
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13. During the course of the formal notices of the Com¬ 
mission after the filing of this petitioner’s application, dur¬ 
ing the course of the consolidated hearing on this matter 
and, at no other time, was this petitioner served or advised 
of a proposal that Station WKRC should operate with a 
nighttime radiation of 175 mv/m in the direction of Station 
WJIM. The right to a hearing before this Commission 
embraces not only the right to present evidence, but \also 
reasonable opportunity to know the claims and proposals 
of the Commission with proper notice thereof. This peti¬ 
tioner has not been given proper notice of the Commissipn’s 
proposal. 

14. The Commission’s proposed finding that WKRC 
operate with a nighttime radiation of 175 mv/m toward 
WJIM is not supported by the record of this consolidated 
proceeding. Nowhere in the testimony of this proceeding 
is there evidental foundation for such a conclusion. By 
making such a proposed finding the Commission disregards 
the evidence introduced at the hearing thus, the above Con¬ 
clusion is based upon material not in the record of this case 
which was apparently obtained by the Commission in\ an 
ex-parte manner from documents or persons whom this 
petitioner has had no opportunity to inspect or cross- 

examine. 

4804 15. The finding by the Commission that WK|RC 

operate with a nighttime radiation toward WJIM of 
175 mv/m, raises new issues in this consolidated proceeding 
upon which no testimony, as yet, has been taken. 

16. By having new issues such as those raised by the 
proposal that WKRC operate with a nighttime radiation 
of 175 mv/m in the direction of Lansing, Michigan, at this 
juncture of these proceedings, this applicant is deprived 
of the opportunity of having a hearing thereon. The right 
to a full hearing which is requisite to the legal validity of 
the Commission’s findings , requires that this applicant have 
the light to present evidence and be heard upon the pro¬ 
posals of the Commission. Such an operation being con- 
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templated by the Commission, ample opportunity was af¬ 
forded the Commission either before or during the hearing 
on this consolidated matter to introduce testimony on the 
operation of Station WKRC radiating 175 mv/m toward 
Station WJIM at night, this was not done. No opportunity 
has been afforded this applicant to be heard upon the Com¬ 
mission’s proposal. 

17. According to the record of this case, there has been 
no comparative consideration by the Commission between 
the WKRC proposal and the operation of WKRC at night 
as proposed by the Commission. 

18. This petitioner, as yet, has not been apprised of the 
legal foundation, if any, which supports the findings of the 
Commission that WKRC operate with a nighttime radia¬ 
tion of 175 mv/m toward Station WJIM. 

19. Therefore, it can be seen that such a conclusion on 
the part of the Commission that WKRC operate with a 
nighttime radiation of 175 mv/m toward Station WJIM 
is contrary to the evidence contained in the record of this 
proceeding, is without evidential foundation in the record 
of this case, is without proper notice to this petitioner, 
raises new issues upon tchich no testimony has been taken, 
is without comparative consideration and deprives this 
applicant of its right to be heard upon the requisite facts 
and evidence which should support such a conclusion 
Thus, this petitioner’s right of due process of law under 
the Fifth Amendment to the Constitution of the United 
States has been violated. 

4805 Wherefore, the premises considered, it is respect¬ 
fully prayed that: 

1. The Commission remand this case for further hearing 
with notice thereof to this petitioner, reopen the record and 
permit the introduction of new evidence with full opportu¬ 
nity to participate therein by the Cincinnati Times-Star 
Company on any suggestions or proposals for the operation 
of Station WKRC in any manner other than that as pro¬ 
posed by its pending application, 
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(2) Permit the Cincinnati Times-Star Company to pre¬ 
sent evidence at this hearing as to whether or not any i sug¬ 
gested operation other than that proposed by its appli¬ 
cation is, on a comparative basis, in the public interest, 
convenience and necessity and permit the introduction of 
such other testimony as may be pertinent to the designated 
issues in this matter in the light of the Commission’s Pro¬ 
posed Decision of April 29, 1947, and, 

(3) Designate a time and place for this hearing and the 
presentation of such testimony as may be pertinent to the 
aforementioned matters, and, 

(4) Grant such other and further relief in this matter as 
this Honorable Commission may deem just and propel. 

Respectfully submitted, 

Cincinnati Times-Star Company (WKRC) 
Geo. 0. Sutton, I 

William Thomson, 

John H. Midlen, Its Attorneys 
1030 National Press Building, | 
Washington 4, D. C. 

i 

By William Thomson 

July 10, 1947 | 

# * * # * * * • * # 

! 

4831 FEDERAL COMMUNICATION COMMISSION 

Sep ,5 1947 | 

* * • * * # * * *|« 

Petition to Continue Oral Argument. 

Comes now the Cincinnati Times-Star Company, ;Li¬ 
censee of Station WKRC, Cincinnati, Ohio, by its attor¬ 
neys, and respectfully requests that the Commission con¬ 
tinue the presently scheduled oral argument in the abbve 
entitled proceeding. In support of this petition it is re¬ 
spectfully shown unto the Commission as follows: 
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1. On April 19, 1947, the Commission released a Pro¬ 
posed Decision in the above entitled matter. On June 18, 
1947, this petitioner filed exceptions to the Proposed Deci¬ 
sion and a request for oral argument. On July 10, 1947, 
this petitioner filed a petition to Remand For Further 
Hearing, Reopen The Record And Introduce New Evi¬ 
dence. On August 12, 1947, this petitioner filed two Mo¬ 
tions To Strike, (1) to Strike the Reply Brief to the Ex¬ 
ceptions of WKRC filed by WJIM and, (2) to Strike the 
Reply Of WJIM to the WKRC Petition To Remand For 
Further Hearing. 

2. On August 15, 1947, the Commission announced that 
oral argument would be heard on the above entitled matter 
on October 2, 1947. 

3. As of this date, there are presently pending before 
the Commission a Petition To Remand For Further Hear¬ 
ing, Reopen The Record And Introduce New Evidence and 
two Motions To Strike pleadings filed by WJIM. There 
has been no Commission action upon any of these pleadings. 

4. The WKRC Petition To Remand For Further Hear¬ 
ing, Reopen The Record And Introduce New Evidence, as 
its title indicates, prays for a further hearing and a re¬ 
opening of the record to permit the introduction of new 
evidence. The necessity for the further hearing, etc. is 
fully set forth in the Petition, one of the reasons being that 
a full hearing has not been had in this matter because of 
certain conclusions set forth in the Proposed Decision. 
Oral Argument would not be proper until after a full hear¬ 
ing had been afforded this petitioner in this matter. 

Also, Oral Argument would be untimely held without 
4832 a prior disposition by the Commission of the WKRC 
Petition To Remand For Further Hearing, Reopen 
The Record And Introduce New Evidence. Therefore, the 
hearing of Oral Argument before the Commission’s dis¬ 
position of this Petition To Remand For Further Hearing, 
Reopen The Record and Introduce New Evidence would be 
to the prejudice of this Petitioner’s rights to a full hearing 
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and also to the prejudice of this Petitioner’s right to be 
heard on the merits of a full hearing. 

5. Both of the Motions To Strike filed by this petitioner 
pertain to matters preliminary to the holding of oral argu¬ 
ment and a decision in each instance should be made before 
oral argument is heard. 

6. Therefore, it can be seen, because of the Petition of 
WKRC to Remand this proceed for Further Hearing^ Re¬ 
open The Record And Introduce New Evidence and the 
Motions of WKRC to Strike the pleadings of WJIM: now 
pending before the Commission upon which no action has 
been taken, oral argument on this consolidated matter would 
be premature and improper and the granting of this Peti¬ 
tion would be in the public interest. 

Wherefore, the premises considered, it is respectfully 
prayed that the Commission continue oral argument iiji the 
above entitled proceeding until a reasonable time after the 
Commission has taken action upon the above mentipned 
pleadings now pending before it or at least for thirty days 
after October 2, 1947. j 

Respectfully submitted, 

The Cincinnati Times-Star Company 
Geo. 0. Sutton 

1 

William Thomson 
John H. Midlen, Its Attorneys 
1030 National Press Building 
Washington 4, D. C. 

I 

By William Thomson 

September 5, 1947 i 

* * * * * * * * * i * 


| 
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4838 BEFORE THE FEDERAL* COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

##•#•**• * * 

Order. 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 2nd day of 
October, 1947; 

The Commission having under consideration its Proposed 
Decision, adopted April 25,1947, in the matter of the above- 
styled applications, proposing to grant the application of 
WJIM, Inc., requesting a construction permit to change the 
facilities of Station WJIM, Lansing, Michigan, from 1240 
kc, 250 w power, unlimited time, to 550 kc, 1 kw power, 
unlimited time, using directional antenna, and proposing 
to grant partially the application of The Cincinnati Times- 
Star Company, requesting a construction permit to change 
the facilities of Station WKRC, Cincinnati, Ohio, from 550 
kc, 1 kw power nighttime and 5 kw power daytime, using 
directional antenna, to 5 kw power nighttime, and to change 
directional antenna; 

It appearing, That The Cincinnati Times-Star Company 
(WKRC) on June 18, 1947, filed exceptions to said Pro¬ 
posed Decision and a request for oral argument thereon, 
while argument has been scheduled for October 8,1947; and 

It further appearing. That with respect to said Proposed 
Decision and said exceptions thereto the above-entitled ap¬ 
plicants, as indicated, have filed the following: 

(1) Petition filed July 10, 1947, by the Cincinnati Times- 
Star Company (WKRC) to remand the above-entitled pro¬ 
ceedings for further hearing, reopen the record, permit the 
introduction of new evidence by the petitioner on any sug¬ 
gestions or proposals for the operation of Station WKRC 
in any manner different from that proposed in its applica¬ 
tion, and permit the petitioner to present evidence whether 
any operation different from that proposed in its applica¬ 
tion is, on a comparative basis, in the public interest, con¬ 
venience, and necessity. 
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4839 (2) Reply filed August 8, 1947, by WJIM, Inc. 

(WJIM), to said petition to remand for further 
hearing. 

(3) Motion filed August 12, 1947, by The Cincinnati 
Times-Star Company (WKRC) to strike the abovefde- 
scribed reply of WJIM, Inc., as untimely. 

(4) Reply brief filed August 8, 1947, by WJIM, Ipc., 
(WJIM) to the exceptions filed June 18, 1947, by The Cin¬ 
cinnati Times-Star Company to the above-described pro¬ 
posed Decision. 

(5) Motion filed August 12, 1947, by The Cincinnati 
Times-Star Company (WKRC) to strike said reply brief 
of WJIM, Inc., as untimely. 

(6) Petition filed September 5, 1947, by The Cincinnati 
Times-Star Company (WKRC) to continue oral argument 
until Commission action has been taken upon the above- 
described pleadings requesting further hearing and request¬ 
ing the striking of the above-described replies of WJIM, 
Inc. 

(7) Opposition filed September 10, 1947, by WJIM, Inc. 
(WJIM), to said petition of the Cincinnati Times-Ster 
Company to continue oral argument. 

It further appearing, That the views urged in suppojrt 
of the Petition filed July 10, 1947 by the Cincinnati Tinris- 
Star Company (WKRC) to remand the above-entitled pro¬ 
ceedings for further hearing are substantially the same ks 
those contained in certain of petitioner’s said exceptions 
and that accordingly petitioner will have full opportunity 
at oral argument to present such views to the Commission; 
and 

It further appearing. That late acceptance by the Com¬ 
mission of the said reply brief filed August 8, 1947, ijy 
WJIM, Inc., (WJIM) to the said exceptions of the Cincin¬ 
nati Times-Star Company (WKRC) would permit consid¬ 
eration by the Commission of matters which can be urged 
at oral argument, and hence such late acceptance would not 
be to the detriment of the Cincinnati Times-Star Company; 
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It is ordered. That the Petition to remand for further 
hearing filed July 10, 1947 by the Cincinnati Times-Star 
Company (WKRC) be, and it is hereby dismissed, and that 
the reply filed August 8, 1947 by WJIM, Inc. (WJIM) to 
said petition and the motion filed August 12, 1947, by the 
Cincinnati Times-Star Company (WKRC) to strike said 
reply be, and they are hereby dismissed as moot ; and 
4840 It is further ordered, That the Motion filed August 

12, 1947 by the Cincinnati Times-Star (WKRC) to 
strike the reply brief filed August 8, 1947 by WJIM, Inc. 
(WJIM) to the exceptions be, and it is hereby, denied; and 
It is further ordered. That the petition to continue oral 
argument filed September 5, 1947 by the Cincinnati Times- 
Star Company (WKRC) be, and it is hereby, denied. 

Federal Communications Commission* 

T. J. Slowie 
Secretary 

•Commissioner Jones dissents to the dismissal of the 
petition and concurs with the remaining action of the Com¬ 
mission since it is consistent with the action of the majority 
on dismissal of the petition. 

Released: October 6, 1947 

«••***#• •* 

48S1 federal communication commission 

Dec 8 1947 

Petition for Reconsideration or Rehearing and Other 
Appropriate Relief and Memorandum Brief. 

Comes now the Cincinnati Times-Star Company 
(WKRC) (hereinafter referred to as WKRC) of Cincin¬ 
nati, Ohio, by its attorneys, and respectfully requests the 
Commission to reconsider and set aside the Final Decision 
in the above entitled consolidated proceeding released on 
November 18, 1947, and adopt a Final Decision and Order 
granting the application of the Cincinnati Times-Star Com¬ 
pany or in the alternative, it is respectfully requested that 
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the Commission stay the effective date of its Final Decision 
and Order of November 18, 1947 and grant a rehearing of 
this consolidated proceeding. 

In support of the foregoing the following is submitted 
which shows with particularity, and in numerous respects, 
the unjust, unwarranted, erroneous and illegal aspects of 
the Final Decision. 

1. The Commission erred, in its Final Decision, by fail¬ 
ing to take cognizance of the exemplary program policies 
of WKRC as shown by the record in this case. 

2. The Commission erred in failing to find, on a compara¬ 
tive basis, that the program performance of WJIM was 
definitely inferior to that of WKRC as shown by the rec¬ 
ord of this case. 

3. The Commission erred by failing to find that WE^RC, 
through its program policies, discharged its public serjvice 
responsibility in keeping with the Commission’s policy in 
this respect as shown by the Commission’s release of 
March 7, 1946 entitled Public Service Responsibility of 

Broadcast Licensees. 

4882 4. The Commission erred by failing to find that 

WJIM, through its program policies, did not Ade¬ 
quately discharge its public service responsibility ini ac¬ 
cordance with the Commission’s announced policy in this 
respect. 

5. The Commission erred in finding that the WJIM Engi¬ 
neering proposal was technically feasible. 

6. The Commission erred in finding to the detriment of 
WKRC that it does not contemplate increasing its present 
operating staff. 

7. The Commission erred in failing to recognize ihat 
WKRC is the only regional station in the Cincinnati area 
with a nighttime power of less than 5 kilowatts. 

8. The Commission erred in failing to find that it is in 
the public interest for WKRC to extend its nighttfme 
coverage into the areas proposed to be served by this appli¬ 
cation and shown by the record by this proceeding. 


I 
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9. The Commission erred in failing to find that WJIM 
will lose 42,400 persons from its present daytime listening 
audience by the grant of its application. 

10. The Commission erred by misconstruing Section 
307(b) of the Communications Act of 1934, as amended. 

11. The Commission erred by reaching erroneous con¬ 
clusions based upon facts unknown to this petitioner and 
not a part of the record of this proceeding. 

12. The Commission erred by basing its conclusions upon 
facts not contained in the record of this proceeding. 

13. The Commission erred by failing to afford WKRC 
an opportunity to be heard upon the facts which were the 
basis for the conclusion that the WKRC application should 
be denied. 

14. The Commission erred by failing to advise WKRC 
either before or during the course of the hearing that it 
intended to consider an operation for WKRC other than 
those operations shown by the record of this proceeding. 

15. The Commission erred by basing its conclusions upon 
material not introduced into the record of this case as 

evidence. 

4883 16. The Commission erred by failing to introduce 

evidence to support the conclusions of this Decision. 

17. The Commission erred by concluding, in effect, that 
it would be in the public interest to modify the present 
WKRC license without affording WKRC an opportunity 
to be heard. 

18. The Commission erred in this Final Decision by 

raising issues upon which this applicant has had no oppor- 

tunitv to be heard. 

* 

19. The Commission erred by denying the WKRC Peti¬ 
tion For Rehearing filed December 30, 1946 and dismissing 
the WKRC Petition To Remand For Further Hearing filed 
July 10, 1947. 

20. The Commission erred in its conclusions by finding 
that the application of the Cincinnati Times-Star Company 
(WKRC) be denied, without prejudice to the applicant’s 
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filing within sixty days an application for use of the fre- 
quency 550 kc at Cincinnati which would afford protection 
in accordance with the Standards to all existing and pro¬ 
posed stations except that it may radiate 175 mv/m equiva¬ 
lent for a .311 wavelength antenna in the horizontal plane 
in the direction of Lansing, Michigan. 

21. The Commission erred in finding that the application 
of WJIM should be granted. 

| 

MEMORANDUM BRIEF 

1. 1. Issue No. 3 of this consolidated proceeding as it 
concerns Station WKRC is as follows: 

“3. To determine the type and character of program 
service to be rendered and whether it would meet the 
requirements of the populations and areas to| be 
served. ’ ’ 

2. Under Issue No. 3, Station WKRC introduced evi- 
dence into the record of this proceeding showing how itj has 
performed an outstanding public service to the listeners 
of the Cincinnati area. (WKRC Exhibits 5, 6, 7, 8 and tl3). 
With respect to the comparative merits of WKRC 'and 
WJIM program performance it is pertinent here to con¬ 
sider two types of programs of both of these stations. 
Only two comparisons will be made in this brief, the Agri¬ 
cultural and the Religious program policies of the 

4884 two stations. The Exceptions to the Commission’s 
Proposed Decision in this case filed June 18, 1947 
sets forth with particularity the inferior program per¬ 
formance on the part of WJIM as compared to WKRC. 

Agricultural Programs . j 

3. Both Lansing, Michigan, and Cincinnati, Ohio are sur¬ 
rounded by rich agricultural and dairy areas. (WKlRC 
Exhibit “A” and WJIM Exhibit No. 19). It is pertinent 
from the record of this case to observe the past records! of 
both WJIM and WKRC with respect to local agricultural 
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programs because 27.9% of WJIM daytime listeners may 
be classified as rural listeners and 31.8% of WKRC day¬ 
time listeners may be considered as rural. 

4. WJIM does not and has not specialized or catered in 
any way to its agricultural listeners by the carrying of 
agricultural programs. In the words of the WJIM gen¬ 
eral manager (T-323, 324), he stated “but certainly not 
enough of our population listens to the station in the day¬ 
time on 1240 kc to warrant our spending a great deal of 
time on agricultural programs.” 

4. WJIM Exhibit No. 8 shows they have devoted but 
2.8% of their total time to agricultural programs. Fur¬ 
ther, WJIM has no staff member specializing in the produc¬ 
tion of agricultural programs. (WJIM Exhibit No. 2, 
Part “A”). 

5. WKRC has and does cater to and provide service for 
rural agricultural listeners. WKRC Exhibit No. 7 lists 
40 persons associated in the production of agricultural 
programs who have participated in the past in the produc¬ 
tion of programs for rural listeners. WKRC has devoted 
5% of its time to agricultural programs (WKRC Exhibit 
No. 6). WKRC has a daily farm program of one hour and 
a fulltime director of farm programs who is a university 
agricultural graduate with practical farm experience in 
this specialized field. (T-899, T-900 and WKRC Exhibit 
No. 4). 


Religious Programs 

6. An examination of the WJIM program performance 
shows it to be sadly lacking in the production of religious 
programs. All of the WJIM religious programs are com¬ 
mercial and there have been no local sustaining religious 
services broadcast in the period of time covered by the 
WJIM program exhibits (WJIM Exhibit No. 8, 
4885 T-295). The general manager of WJIM was asked 
while on the stand, “Do you have any local religious 
sustaining programs?” His answer was “No”. (T-295). 




117 


i 

i 


I 

I 

| 

7. Station WKRC is the only Cincinnati station whicjh has 
a fulltime director of religious and educational programs. 
(WKRC Exhibit No. 4). These programs are undpr the 
direction of Dr. Judson McKim. Dr. McKim is nationally 
known in the field of education and religion. He is excel¬ 
lently qualified for this type of work, holding two bacnelors 
degrees, two masters degrees and a doctorate. He is an 
ordained clergyman. (T-965, 966). 

S. The evidence in the record of this proceeding with 
respect to religious programs carried by WKRC sjhows 
conclusively that WKRC has performed a service i^o its 
listening audience through its religious programs whijch is 
exceptional to an exemplary degree. (WKRC Exhibit No. 
13). Very few broadcasting stations in the United States 
today can show that they serve the religious institutions 
and cater to the religious desires of its listening audienice in 
the manner now being done by Station WKRC as reflected 
by the record in this case. It should also be added, at this 
point, that all local religious programs carried by Station 
WKRC are sustaining. (T-967). j 

9. The failure of the Commission in this Final Decision 
to recognize such public service as the local programs, reli¬ 
gious programs, and agricultural programs carried, by 
WKRC as shown by the record of this case, actually j con¬ 
stitutes a “turning of its back” upon the part of the Com¬ 
mission to the broadcasting principles enunciated in the 
Commission’s own statement of policy in this respect issued 
on March 7, 1946 entitled “Public Service Responsibility 
Of Broadcast Licensees”. In short, WJIM, by this Final 
Decision, is being rewarded for failure to operate in accord¬ 
ance with announced Commission program policy and 
WKRC, which has operated in accordance with the Com¬ 
mission’s ivishes, is being penalized. 

4886 IT. 1. The issues of this consolidated proceeding 
require that WJIM show that the operation it pro¬ 
poses is technically feasible from an engineering stand¬ 
point. From the record of this case it can only be con¬ 
cluded that WJIM has failed to meet this issue. 


i 
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2. The proposed WJIM antenna design consists of one 
major lobe and five minor lobes designed to protect six 
stations (WJIM Exhibit No. 19, Fig. 3, T-2045). The engi¬ 
neering testimony of this hearing reveals that this proposed 
antenna design, from an engineering standpoint, is critical 
for adjustment and maintenance of operation. The record 
indicates also that the proposed WJIM antenna would be 
extremely difficult to adjust and particularly critical to 
maintain as well as at all times being highly susceptible to 
variation. Further, it may not be possible to obtain all of 
the nulls of the design within the values indicated on the 
polar diagram which is Fig. 3 of WJIM Exhibit No. 19. 
(T-1624 through 1669, T-2049 through 2059). 

III. 1. This Final Decision of the Commission, Page 
4, Paragraph 12, states “The applicant (WKRC) does not 
contemplate increasing its present operating staff of 83 
fulltime and parttime employees”. This finding is not in 
accordance with the record of the case. 

2. An examination of WKRC Exhibit No. 4 will show 
that the station is especially well staffed today with its 83 
employees which staff is currently adequate to operate 
WKRC as proposed by this application. Further, the tes¬ 
timony of the general manager of WKRC is that if the 
application were granted, the station will, of course, increase 
its staff to increase its service. (T-895, 896). 

IV. 1. No consideration whatever has been given to 
the fact, as shown by the record of this case, that WKRC 
is the only regional station in the Cincinnati area with a 
nighttime power of less than 5 kw (T-907). When other 
regional stations in the area increased their power to 5 
kilowatts nighttime, WKRC being on 550 kc, was not per¬ 
mitted to do so because of the restrictions placed upon that 
frequency by the U. S. Navy. (T-2063, 2064 and 2065). 

2. One of the purposes of this application, according to 
the record of this case, is that WKRC is trying to 
4887 keep abreast of the industry in its community and 
render as full a service as possible to its listeners. 
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By being restricted to 1 kilowatt at night WKRC, in ac¬ 
cordance with this Decision, is being kept in a position of 
disadvantage with respect to its competitors in the j same 
area. Thus, to not permit WKRC to operate as proposed 
by this application restrains competition as between the 
broadcasting stations in the Cincinnati area. 

V. 1. The testimony of this case will show and the | engi¬ 
neering evidence introduced indicates clearly that the 
heavily populated areas to the north of Cincinnati are those 
areas into which WKRC would naturally expand its cjover- 
age and also WKRC would be the only station providing 
primary CBS service to this area north of Cincinnati at 
night. (WKRC Exhibit A, T-910, 911, 2029, 2093, 2147 and 
3448). Therefore, the rendition of this additional service 
by WKRC would be in the public interest, convenience and 
necessity. 

I 7 !. 1. Nowhere in the Commission’s Final Decision 
does it appear that WJIM will lose 42,400 persons from 
its present daytime listening audience by the grant of its 
application. According to the figures of the Final Decision, 
Page 3, Paragraph 8, in round numbers, WJIM will gain 
some 200,000 persons in the daytime and in order t<j> do 
this as shown by the record of this case, the Commislsion 
proposes to let WJIM lose some 40,000 persons whotn it 
presently serves. Thus, in order to gain the daytime serv¬ 
ice they now propose, WJIM must lose a number of per¬ 
sons equal to 20 % of those gained. This substantial loss 
by WJIM of its present daytime listening audiencq is 
clearly shown by the record, see WJIM Exhibit No.j 19, 
T-1600, 1601, 1602, 3463 and 3464. This loss of listeners 
occurs within a radius of 7 to 10 miles of Lansing. (WjIM 
Exhibit No. 19). j 

2. Section 307(b) of the Communications Act of 1934j as 
amended, requires the Commission to make a fair and 
equitable distribution of radio facilities among the several 
States and the communities therein. This Section of the 
Communications Act does not require the Commission; to 
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reach absurd and ridiculous conclusions as done so in this 
Final Decision. This Decision, if carried into effect, would 
deprive 42,400 persons of daytime service which they now 
receive from WJ1M and refuse 631,852 persons nighttime 
service from WKRC and 861,711 persons of daytime 
4888 service from WKRC in order to give 5,000 people in 
Michigan who do 'not now receive service, the pro¬ 
posed daytime service of WJ1M. 

3. The inconsistency and absurdities of this Final Deci¬ 
sion are apparent when the following conclusions are ana¬ 
lyzed. The following are excerpts from the Commission’s 
Conclusions in this Decision: 

“Section 307(b) of the Communications Act of 1934, 
as amended, requires the Commission to make ‘distri¬ 
bution of licenses, frequencies, hours of operation and 
power among the several states and communities so 
as to provide a fair, efficient and equitable distribution 
of radio service (transmission and reception) to each 
of the same’. We have, therefore, considered the two 
conflicting applications herein in the light of the man¬ 
date of this Section.” (Conclusions, Paragraph 1, 
Page 5). 

“While the proposed increases in service are greater 
in the case of Station WKRC than in the case of Sta¬ 
tion WJ1M, the proposed operation of Station WJIM 
would provide a primary service to 550 square miles 
containing 5,000 persons which does not now receive 
any daytime primary service whatsoever ...” (Em¬ 
phasis Supplied.) (Conclusions, Paragraph 3, Page 
5). 

“ There is no conflict between the WKRC application 
and that of WJIM as to daytime operation„ Each could 
operate simultaneously as proposed by their respective 
applications without restricting the daytime service of 
either.” (Conclusions, Paragraph 4, Page 6). (Em¬ 
phasis Supplied). 

4. From the above excerpts it can clearly be seen that 
the Commission, by this Decision, denies the application of 
WKRC in order to permit WJIM to serve some 5,000 per¬ 
sons in the daytime, there being no conflict between the 
daytime proposals of either applicant. Section 307(b) does 
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not require the Commission to deny nighttime proposals of 
service of one station in order for daytime service to he 
rendered by another station. 

5. The record will show from WJIM Exhibit No. 19 
that these 5,000 daytime listeners, who may benefit], are 
located in an area 92 to 125 miles away from Lansing, 

Michigan, and who are not a part of, not contiguous 
4889 to, nor tributary of the Lansing area. To grant the 
WJIM application and as one of the main reajsons 
stated in the Conclusions of this Decision for the grapt of 
the WJIM application, that it will serve these 5,000 persons 
in an area, the most part of which is over 100 miles away 
from the city of Lansing, is contrary to the Standards of 
Good Engineering Practice and the Rules and Regulations 
of the Commission. Regional Stations operate on regijonal 
channels and are designed (( to render service primarily to 
a metropolitan district and the rural area contiguous 
thereto”. (Standards of Good Engineering Practice, Page 
2, Section 3.22c FCC Rules and Regulations). The maps 
of the WJIM engineering exhibits clearly show that the 
area containing these 5,000 persons, by the wildest stretch 
of one’s imagination, can never he considered a part of, 
contiguous or tributary to the Metropolitan District of 
Lansing. (WJIM Exhibit No. 19, Fig. 19). 

6. Under Section 307(b), if these 5,000 people in this Area 
in the northern part of Michigan are so in need of service 
it would he more reasonable and more in keeping with \the 
statutory intent of this Section that service should he Ren¬ 
dered to them by one or more of the ten stations locaiied 
closer to this area than Station WJIM. 

7. With the granting of the WJIM application these 
5,000 persons will receive daytime service and, further, 
they will still receive this service if the application of 
WKRC is also granted, there being no conflict between the 
applications as to daytime proposals (See above excerpts 
from Conclusions of Decision). 

8. Under Section 307 (b), by the grant of both the WKRC 
and the WJIM applications, there would be additional seyv- 
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ice to 1,081,711 persons in the daytime and 643,552 persons 
at night. WJIM would gain 220,000 persons daytime and 
11,700 persons at night. WKRC would gain 631,582 per¬ 
sons in the nighttime and 861,711 persons in the daytime. 
(Decision, Page 3, Par. 8; Page 4, Par. 14; T-1544, 1610 
and 2798). 

9. It is admitted that by the grant of both applications 
there would be a limitation imposed upon WJIM at night 
higher than that contemplated by this Decision, but never¬ 
theless, this limitation is an improvement in service and not 
unreasonably high in view of Commission grants of higher 
limitations in many other instances. 

4890 VII. 1. The Commission, by this Decision, has 
found that an operation by WKRC at night radiat¬ 
ing 175 mv/m toward WJIM “would serve the public in¬ 
terest”. (Conclusion 4, Page 6). There is no testimony 
in the record of this proceeding as to the number of persons 
proposed to be served by such an operation. There is no 
testimony in the record of this proceeding of the area pro¬ 
posed to be served with WKRC radiating 175 mv/m toward 
WJIM. There is no evidence in the record as to the night¬ 
time service areas of either WJIM or WKRC with WKRC 
operating at night with a radiation of 175 mv/m in the 
direction of Station WJIM. (See WKRC Exhibit “A” 
and WJIM Exhibits Nos. 19 and 20). 

2. Therefore , such a conclusion that WKRC operate at 
night until a radiation of 175 mv/m toward WJIM must he 
based upon material which is not evidence and which is not 
part of the record of this proceeding. 

3. In Paragraph 4 of the Conclusions, on Page 6 of this 
Decision, the Commission finds “at the present time, and 
under existing circumstances, we consider an RSS of ap¬ 
proximately 7 or 8 mv/m to be the maximum nighttime 
limitation on the operation of WJIM consistent with its 
operation in the public interest”. There is no evidence in 
the record of this proceeding to support this conclusion , 
therefore , it must he based upon material not a part of the 
record of this case. 
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4. The proposal that WKRC should operate with a night¬ 
time limitation of 175 mv/m in the direction of Station 
WJIM has not, on a comparative basis, been determined 
as to its reasonableness or its merits in any way as against 
the reasonableness of the proposals contained in the record 
of this proceeding. 

5. The Commission has found that it would be ih the 
public interest for WKRC to operate with a radiation of 
175 mv/m in the direction of WJIM and there is no evi¬ 
dence in the case to indicate the number of towers required 
to consummate such an operation. Furthermore, the Engi¬ 
neering feasibility of such an operation is unknown because 
there is nothing in the record concerning such an opera¬ 
tion. 

6. In fact, the whole proposal that WKRC operate with 
the radiation of 175 mv/m at night in the direction of W\JIM 
is not hosed upon evidence hut upon some unknown facts 
which are not a part of the record of this consolidated 

proceeding. j 

4891 VIII. 1. The Commission has denied WKRC the 
benefit of a full and fair hearing, as guaranteed by 
the due process clause of the Fifth Amendment to the 
Constitution of the United States and as has been held by 
the Supreme Court of the United States, by decisions in 
this respect, hy deciding this case upon material not con¬ 
tained in the record and hy not permitting WKRC to he 
heard upon the merits of such material. 

2. The basic elements of a full and fair hearing incliude 

the right of each party to be apprised of all of the evidence 
upon which a factual adjudication rests, plus the right to 
examine, explain or rebut all such evidences. ( Carter | vs. 
Kuhler, 320 U. S. 243). j 

3. The use of evidence not in the record of this case! by 
the Commission in reaching its Final Decision is incon¬ 
sistent with the right of WKRC to a full and fair hearing. 

4. The Commission, therefore, has erroneously consid¬ 
ered facts which are not in the record and these fdets 

i 
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which are not in the record have been made a basis for the 
conclusions of the Commission’s findings. It has been held 
by the Supreme Court of the United States that those who 
have been brought into contest with the Government in a 
quasi judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the Gov¬ 
ernment proposes and to be heard upon its proposals before 
it issues its final commitment . (Morgan et al vs. U. S., 304 
TJ. S. 1). This has not been done in this consolidated pro¬ 
ceeding. 

5. WKRC was at no time advised by the Commission 
that the Commission was considering that WKRC should 
operate with a nighttime radiation of 175 mv/m in the 
direction of Station WJIM. 

6. WKRC by not being advised of such a contemplated 
operation for it by the Commission and upon which the 
Commission has based its conclusions, has been deprived of 
its right to a full hearing. At the time of this hearing, 
WKRC had no opportunity to know that the Commission 
proposed a finding other than one substantiated by the 
record of this consolidated proceeding. The right to a 
hearing before this Honorable Commission embraces not 

only the right to present evidence but also a reason- 
4892 able opportunity to know the claims and proposals 

of the Commission in order that the applicant will 
have the opportunity of meeting them. No such reasonable 
opportunity was afforded WKRC to be heard upon the 
proposal that it should operate with a nighttime radiation 
of 175 mv/m in the direction of Lansing , Michigan. Thus , 
such a Decision concluding that “such an operation would 
serve the public interest” predicated upon material not 
found in the record of this proceeding is not in accordance 
7vith due process of law. 

7. WKRC, by not being fairly advised of the Commis¬ 
sion’s proposal that it operate with a nighttime radiation 
in the direction of Lansing, Michigan of 175 mv/m has 
further been deprived of its right to cross-examine wit¬ 
nesses and inspect documents which, of necessity, must 
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support such a conclusion on the part of the Commission. 

8. In order for a Commission finding to be valid there 
must be evidence adequate to support such a findihg of 
fact. The conclusion that WKRC operate with a nighttime 
radiation of 175 mv/m in the direction of Lansing, Michi¬ 
gan is apparently founded upon data obtained by the Com¬ 
mission in an ex-parte manner and not through the process 
of hearing as provided by law. Such data or material which 
supports such a conclusion is not evidence. Nothing can 
be treated as evidence which is 'not introduced as such. 
The Commission, during the course of this consolidated 
proceeding had full opportunity to introduce evidence as 
to such a proposal. This the Commission did not dq. 

9. Findings of fact and conclusions not based upon sub¬ 
stantial evidence contained in the record are arbitrary and 
capricious. (Saginaw Broadcasting Company vs. f'CC, 
96 Fed. (2nd) 554; 68 App. D. C. 282, certiorari denied 
59 S. Ct. 72, 305 U. S. 613). 

IX. 1. Under the original issues of this consolidated 
proceeding and the additional issue introduced byi the 
Commission on February 26, 1946, after the hearingj had 
begun, evidence was introduced by all parties. UJider 
these issues the evidence introduced was, substantially, in 
part, that WKRC operate in a manner as to radiate; 465 
mv/m toward WJIM at night and the WJIM proposal iwas 
such that WKRC should operate in a manner radiating 81 
mv/m toward WJIM. By this Final Decision the 

Commission has determined that it is not in I the 
4893 public interest for WKRC to operate radiating 81 
mv/m toward WJIM at night. By this Final Deci¬ 
sion the Commission has determined that it “would sqrve 
the public interest’’ if WKRC were to operate wit^i a 
nighttime radiation of 175 mv/m tow r ard WJIM. Sudh a 
proposal upon which the conclusions of this Final Decision 
have been based raises a new issue upon which this appli¬ 
cant has had no opportunity to be heard. \ 

X. 1. According to Paragraph 8, Page 3 of the findings 
of fact of this Final Decision, and the evidence contained 
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in the record of this proceeding WKRC presently, at night, 
radiates 191 mv/m in the direction of Lansing, Michigan 
under its license from the Commission. By this Final Deci¬ 
sion the Commission attempts to force upon WKRC a 
modification of its present license in that it is to be re¬ 
stricted to a nighttime radiation toward WJIM of 175 mv/m 
rather than its present permissible radiation of 191 mv/m 
in that same direction under the terms of its existing 
license. (T-2081). 

In this connection, it is most important to note that there 
has been no hearing upon the modification of the present 
licensed operation of Station WKRC. For the Commis¬ 
sion to propose a modification of the present license of 
Station WKRC as it does by this Decision, of necessity, 
entails a violation of the statutory rights of this applicant 
as contained in Section 312(b) of the Communications Act 
of 1934, as amended. 

XI. 1. WKRC, through the entire course of the pro¬ 
ceedings in this consolidated matter, has pursued with 
extreme diligence its prayers to the Commission for a fur¬ 
ther hearing since the first Decision and Order in this 
matter on December 9,1946. On December 30,1946, WKRC 
filed with the Commission a petition requesting rehearing. 
This petition for rehearing was denied by the Commis¬ 
sion’s Memorandum Opinion and Order and the Commis¬ 
sion’s Proposed Decision released April 29, 1947. On July 
10,1947, WKRC again filed a petition to remand these pro¬ 
ceedings for further hearing and permit WKRC to be 
heard upon operations in a manner different from those 
as shown by the record of this case. This second petition 
for rehearing was dismissed by order of the Commission 
released October 6, 1947. The Commission erroneously 
dismissed this second Petition For Rehearing. The mere 
pendency of a future oral argument can in no way be con¬ 
sidered legal grounds for the dismissal of a properly and 
timely filed Petition To Remand For Further Hearing. 

4894 2. Further, a petition to continue oral argument 

was filed September 5, 1947 requesting that oral ar- 
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gument on the exceptions to the Proposed Decision in this 
case be postponed until the Commission’s action on the then 
pending petition for rehearing. This petition to continue 
oral argument was denied by Order of the Commission 
released October 6, 1947, the same Order dismissing! the 
petition for rehearing. i 

3. From the course of action pursued by WKRC as 
shown by the petitions for rehearing and other pleadings 
filed, it can be seen that WKRC has endeavored, by efery 
legal means available to it, to have the Commission grant 
it a hearing on the new issues raised by the findings of (this 
Final Decision, to have the Commission afford WKRCf an 
opportunity to be heard on the Commission’s propbsal 
that WKRC operate in a manner different from that as 
shown by the record of this proceeding, to have the Com¬ 
mission afford WKRC the opportunity to be heard upon 
these facts, whatever they may be, which support the Com¬ 
mission’s Conclusions in this matter and which are ncjt a 
part of the record of this proceeding and afford WKpRC 
an opportunity to be heard upon a determination of the 
Commission which, in effect, modifies its present licerise. 
The consistent refusal by the Commission to afford WKRC 
the opportunity to be reheard as herein indicated is j to 
deprive WKRC of the right of due process of law in 
accordance with the Fifth Amendment of the Constitution, 
past decisions of the Supreme Court of the United States 
and the provisions of the Communications Act of 1934, j as 
amended. In short , all WKRC asks is an opportunity to be 
heard before being judged. This the Commission h-as 
refused to do. ! 

XII. The following is an excerpt from the Commis¬ 
sion’s Final Decision: 

i 

“7. It is further ordered, That the application of Tfie 
Cincinnati Times-Star Company (WKRC) be, andtt 
is, denied, without prejudice to applicant’s filing withjin 
60 days an application for use of the frequency 550 kc 
at Cincinnati which would afford protection in accord- 


i 
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ance with the Standards to all existing and proposed 
stations except that it may radiate 175 mv/m equiva¬ 
lent for a .311 wavelength antenna in the horizontal 
plane in the direction of Lansing, Michigan.” (Con¬ 
clusions, Paragraph 7, Page 7). 

The above conclusion and order is not only contrary to 
the evidence as shown by the record of this case but is 
also without evidential foundation as shown by the record 
of this consolidated proceeding. (WKRC Exhibit “A” 
and WJIM Exhibit 20). 

48.95 13. The finding that the application of WJIM 

should be granted is contrary to the evidence as 
shown by the record in this case. As has been herein set 
forth with greater particularity and as pointed out in the 
prior pleadings in this case, particularly the Exceptions 
to the Proposed Decision filed on June 18,1947, the applica¬ 
tion of WJIM should not be granted because, on a com¬ 
parative basis, from the standpoint of (1) technical, and 
other qualifications, (2) areas and populations proposed to 
be served, (3) type and character of program service and 
(4) past performance of public service, the record of this 
case in these respects unequivocally supports the conclu¬ 
sion that the application of WKRC should be granted. The 
application of WJIM measured by these same standards 
and as shown by the record of this proceeding, is definitely 
inferior on a comparative basis to that of WKRC. (WKRC 
Exhibits “A”, 4, 5, 6, 7, 8 and 13). 

Wherefore, the premises considered it is respectfully 
prayed that the Commission grant the relief authorized 
by Section 405 of the Communications Act of 1934, as 
amended, and Rule 1.390 of the Commission's Rules and 
Regulations and reconsider and set aside the Decision of 
the Commission released November 18, 1947 and adopt a 
Final Decision and Order granting the application of the 
Cincinnati Times-Star Company (WKRC) or, in the al¬ 
ternative it is respectfully prayed that the Commission 


stay the effective date of this Decision and grant a re¬ 
hearing for the reasons hereinbefore set forth. j 

Respectfully submitted, 

Cincinnati Times-Star Company 
Geo. 0. Sutton 
William Thomson 
John H. Midlen, its attorneys 
1038 National Press Building 
Washington 4, D. C. 

By William Thomson 

December 8, 1947. 
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WJIM Exhibit No. 2, Part “A” 
WJIM 


ORGANIZATION CHART 
PRESENT 250 WATT LOCAL OPERATION 
FEBRUARY 1, 1946 

H. F. Gross 


Pres. & Gen’l Mgr. 


Amy E. Watkins 


• Charlotte Gross 

Pet. Secretary 

Fred W. Wagenvoord 

Vice Pres. & Manager 

Executive Sec'y 

General Office 


Sales 

Eleanor Ludwig 


Glenn P. Pickett 

Typist 


Salesman 

Margaret Lcitz 


Chas. W. Otto 

Receptionist 

Donna Grabinski 
Typist 

•Dean Smith 

Clerl{ 


Salesman 

Traffic fit Accounting 


Technical 

D. S. Jones 


Melvin H. Wirth 

Manager 


Chief Engineer 

Irene Ginther 


Charles L. Brady 

Assistant 

Program 

Robert F. Innes 
Program Director 


Construction — F. M. 
Leo A. Jylha 
Maynard Carson 

Music 


Women’s Procrams 

L. Derwood Carn 


Bette Allyn 

Transcriptions 

and 

Production 
• Gunther Decker 
Consultant 

Earle Parchman 

Staff Pianist & 
Organist 


Director 

Continuity 


News—Sports 

Margaret Wilcox 
Robert Cessna 

Maxine Peterson 


Charles Churchill 

Educational Programs 


Announcers 

• Stanley Kinney 


Thomas J. Carson 

Consultant 

PRESENT STAFF 26 

* Not Included in Total 

Richard L. Schubel 
Norman Palmer 
Richard Winters 
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3931 WJIM Exhibit No. 8 

PROGRAM ANALYSIS OF TYPICAL WEEK! 

DURING 4-YR. PERIOD (1942-1945) ; 

A typical week, the first in February each year, was 
selected to compute the percentage of time allotted each 
type of program, to commercial and sustaining and to; net¬ 
work and local time during the past four years. 


Type of 





4 year 

Program 

1942 

1943 

1944 

1945 

Average 

Educational 

5.2% 

5.7% 

5.8% 

7.7% 

6.1% 

Entertainment 

70.7 

60.7 

67.6 

64.4 

65.8 

News 

13.8 

15.9 

14.5 

19.5 

15.9 

Civic 

2.3 

2.4 

1.6 

1.6 

2.0 

Agricultural 

1.1 

5.4 

3.6 

1.0 

2.8 

Religious 

4.0 

5.6 

3.7 

3.8 

4.3 

Governmental * 

2.9 

4.3 

3.2 

2.0 

3.1 


100.0% 

100.0% 

100.0% 

100.0% 

i0o.o% 

Commercial 

37.3% 

42.3% 

60.4% 

65.1% 

«>1.3% 

Sustaining 

62.7 

57.7 

39.6 

34.9 

48.7 

Network 

63.3% 

65.2% 

62.8% 

58.8% 

62.5% 

Local 

36.7 

34.8 

37.2 

41.2 

37.5 


♦This does not include government spot announcements. 


« * * * * # * * • | • 

Excerpts from Testimony of Harold F. Gross 

399 By Mr. Shuebruk: 

Q. Will you state your name for the recprd, 
please? A. Harold F. Gross. 

400 Q. And -where do you reside? A. East Landing, 
Michigan. 

Q. What is your position? A. President and general 
manager and treasurer of Radio Station WJIM. Ij am 
also the majority stockholder, director of the company. 

* # * * * * * * • • 
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474 By Mr. Segal: 

Q. Under the heading “Religious”, you state 
there, “WJIM for many years has been conscious of its 
obligation to the spiritual life of the community. The 
oldest program on the air is a weekly broadcast from the 
Church of the Resurrection”. 

Now, is that a sustaining or sponsored program? A. 
Well, it is neither. We have a policy now of making a 
service charge for religious broadcasts. 

Q. How much did you charge the Church of the Resur¬ 
rection? A. The Church of the Resurrection for their line 
rental and their remote, and everything, pays $30 for the 
hour. 

Q. And has that always been the policy over the eleven 
years ? A. It has been during the last ten years. 

Q. And prior to that, what was it? A. We gave time 
when religious broadcasts were on the air gratis. 

Q. In addition to that, WJIM’s current religious schedule 
includes the “Old-Fashioned Revival Hour”, Sunday from 
9:30 to 10:30. Is that sponsored or sustaining? 

475 A. That is sponsored by the Old-Fashioned Revival 
Hour. That is a rebroadcast of a Mutual program. 

Q. And do you get the regular network commercial rate 
on that program? A. That is right. 

Q. The next item of “Album of Familiar Hymns”, Sun¬ 
day, 9:00 to 9:30 a. m., is that commercial or sustaining? 
A. That is really on a service fee. That is probably close 
to the local rate. That is by the Church of the NazareDe. 

Q. And how much do they pay? A. I really don’t know, 
$20 or $25. 

Q. For how long a period? Half an hour? A. Half an 
hour, yes, sir. 

Q. And that is approximately, you say, your local com¬ 
mercial rate? A. That is right. 

Q. And the Church of the Nazarene pays a different rate 
from the Church of the Resurrection? A. Of course, it is 
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a half-hour broadcast. They pay us less than the Church 
of the Resurrection. 

Q. They pay you $25 for a half-hour? A. I am not sure 
it is $25. I could not quote you exactly what they are pay¬ 
ing- ! 

Q. Then you go on to say, “Dr. Robert Bartlett, Rastor 
of the Plymouth Congregational Church in ‘Thought 

476 for Today’ (daily except Sunday, 7:40-7:45 a. m.)”. 

Is that commercial or sustaining? A. Thai is a 
five-minute Thought for the Day that is given by our 
Reverend Bartlett of the Congregational Church that is 
endowed by a commercial company in Lansing. 

Q. What commercial company? A. The Millard Dairy 
Products Company. 

Q. And it is announced as paid for by the Millard Dairy 
Products Company? A. It is announced simply that this 
program is endowed by the Millard Family and the Millard 
Dairy Products Company. That is all the commercial!there 
is to it. 

Q. But it is announced that they pay for it? A. It is 
not announced that they pay for it. It is announce4 that 
it is endowed. 

Q. But they do pay for it? A. Yes, sir, they pay for it. 

Q. They pay the regular card rate? A. Yes, sir. 

Q. But you don’t say they paid for it? A. I didnjt say 
they didn’t pay for it. 

Q. You used the expression “endowed”? A. That is 
right. 

Q. Now, aside from sporadic and seasonal religiou^ pro¬ 
grams, do you have any regular religious service or 

477 prayer or sermon that is broadcast by your station 
on a sustaining basis? A. W 7 e open every mobiing 

and close every night with a prayer. We have aj five- 
minute program that is sustaining from the network at 
11:30 to 11:35 daily. We do Easter Services for the ^finis- 
terial Association. 

Q. I eliminated those seasonal things. I mean the regu¬ 
lar programs. You say 11:30 to 11:35 you have a stiort— 
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A. I think it is under there, “Gems for Thought”, 11:30 
to 11:35. It is under “Monday” on page 28, network. It 
is sustaining by the American Broadcasting Company, a 
five-minute religious show. I think you will find it on every 
night. 

Q. That is 11:30 p. m.? A. That is right. 

Q. What religious denomination gives that? A. There 
is every denomination on that, at various times. It changes 
every week. 

Q. Do you have any local sustaining religious services? 
A. Sustaining? 

Q. Yes. A. No, sir. 

• *•#*#*• •• 

503 Q. Would you describe for me, please, let us take, 
the northeast quadrant of Eaton County? Is that 

504 an agricultural area? A. Yes, partially so, although 
farther down, and to the south, I think it is a little 

better. Lansing suburban districts extend out that way to 
some extent, and probably just beyond the border there 
would be good farm territory. 

Q. I see. And with respect to the southern part of Clin¬ 
ton County, is that good farming area there in the rural 
sections? A. It is, yes. 

Q. And there is farming activity there? A. In Clinton 
County ? 

Q. Yes, the southern half especially. A. There is some 
there, yes. 

Q. I see. Do you know personally the County Agent in 
Clinton County? A. No, sir. 

Q. I see. How far would it be from Lansing to the 
southern boundary of Clinton County? A. I could not tell 
you that. It is 20 miles to St. Johns, which is designed by 
figure 3. 

Well, again, it is practically, as you can see, the same 
distance to the border of Clinton County as it is to the 
border of Eaton County, if you look at figure No. 1, which 
is Lansing. 
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j 

Q. There is no scale of miles on this. That is the reason 
I am eliciting the information. A. It is just & few 
miles. 

505 Q. On the order of 2, 3, or 4 miles? A. 'Ij'hat is 
right. 

Q. All right. Now, on the southern half of Clinton 
County, is that agricultural? A. The territory both north 
and west of Lansing, going into Eaton and Clinton, is 
primarily the same. 

Q. Agricultural? A. It is suburban, and some agricul¬ 
tural, truck farming. j 

Q. Have you ever contacted, prior to the preparatibn for 
this case, or had your manager contact, either the County 
Agent in Clinton or Eaton County with respect to pitting 
on agricultural programs? A. Prior to the filing of this 
application? 

Q. Yes. A. No, sir. j 

Q. All contacts that have been made with those cpunty 
agents have been made in the last few months? A. Yes, sir. 

Q. And up to that time, that did not occur to ypu to 
broadcast any agricultural programs through thos^ two 
gentlemen, or with the cooperation of those gentlepien? 
A. Not with 250 watts on 1240 kilocycles. We have a job 
covering metropolitan Lansing. 

Q. In the daytime? A. We get out some in the 

506 daytime. But certainly not enough of our popula¬ 

tion listens to the station in the daytime on 1240'kilo¬ 
cycles to warrant our spending a great deal of timle on 
agricultural programs. ■ 

Q. That is your opinion? A. Definitely. 

• * * * * * * * * I # 

i 

i 


i 

i 

! 


i 
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4644 F. C. C. Exhibit No. 1 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

News Release 88545—January 17, 1946 

RELAXATION OF RESTRICTIONS ON THE USE OF 
550 AND 560 KILOCYCLES BY STANDARD 
BROADCAST STATIONS 

Effective immediately, the Federal Communications Com- 

i 7 

mission advises that certain restrictions imposed on the 
use of 550 and 560 kilocycles by standard broadcast sta¬ 
tions, particularly in coastal areas, have been removed. 

Under previous policy adopted in cooperation with the 
United States Navy Department the use of 550 kilocycles 
has in general been restricted to powers of 1 kilowatt or 
less. In some instances the establishment of new stations 
on 550 kilocycles has been prevented because of the possi¬ 
bility of interference to Naval Communication. This policy 
has been in force because of the Navy Department’s ob¬ 
jections to interference that was, or would be, caused to 
certain of their communication facilities operating on fre¬ 
quencies adjacent to 550 kilocycles. 

The Navy now advises the Commission that certain re¬ 
adjustments of their communcation activities made possible 
by the surrender of Japan make it unnecessary to restrict 
the use of 550 kilocvcles. 

w 

Under present Commission rules, broadcast stations may 
operate on 550 kilocycles with power up to and including 
a maximum of 5 kilowatts. 

In connection with the use of frequencies below 550 kilo¬ 
cycles by standard broadcast stations, the Commission 
wishes to point out that the possibility of assigning 540 
kilocycles to the standard broadcast band is a recommen¬ 
dation which is to be submitted for consideration at the 
next International Telecommunications Conference, and 
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that at the present time Co mmi ssion rules do not provide 
for the use of 540 kilocycles by standard broadcast stations. 

*#•#*#*• *j • 
Excerpts from Testimony of Herman E. Fastj 

1086 Direct Examination j 

i 

By Mr. Sutton: j 

Q. Please state your name. A. Herman E. Fast.! 

Q. And your residence? A. 3345 Sherlock Avenue, Cin¬ 
cinnati. 

Q. Your occupation? A. General Manager of the Radio 
Station WKRC. ! 

Q. Are you an officer, director or stockholder cjf the 
applicant corporation? A. No, sir, I am not. 

Q. Do you devote your exclusive full time to the Opera¬ 
tion of the station? A. Yes, sir. 

Q. Do you devote any time to the newspaper? A|. No, 
none whatever. 

* # * *• * * * # * j • 

1088 Q. Is there any change contemplated in the! per- 

1089 sonnel or additions in the event the pending appli¬ 
cation is granted? A. We are not planning any 

changes. However, there may be some changes from!time 
to time, and, if necessary, if the application is granted, we 
will, of course, increase our staff to increase our service. 

* # * # * # * * • I # 

1092 Q. I show you what the reporter has marked as 
Exhibit 7 and ask you what this is, please. A. (This 
is a list of the guests of our Farm program. 

Q. With respect to your farm program, does it have! any 
set specific time? A. Yes, sir. It is broadcast from 6 to 7 
dairy except Sunday. Sunday we also have a program, a 
farm program from 8:05 to 8:30 a. m. 

Q. That is on Sunday? A. That is on Sunday. 

Q. Generally speaking, what parts do these people 
who are shown on Exhibit 7, play in the farm pro- 
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gram? A. Well, these people are people who have 
been interviewed by Ben Werk, who conducts our farm 
program. Ben Werk is a practical farmer as well as a 
graduate of the University. He would be farming today 
if it weren’t for an injury. So the man really knows farm¬ 
ing. And these people are people with whom he is ac¬ 
quainted, with whom he has had dealings at various times, 
and they appear on his program, or have given him advice 
regarding various questions pertaining to farming, etc. 

#•»**»#* • * 

1094 Q. While these exhibits are being passed out, does 
the station have a certain personnel that are spe¬ 
cialists in certain types of programs on certain subjects? 

For instance, farming, you refer to Mr. Werk, I believe? 
A. That is right. 

Q. Can you briefly name some of the other people and 
in what general work they are engaged? For in- 

1095 stance, I will call your attention to Education, Reli¬ 
gion. A. Yes. We have Dr. Judson McKim, who 

is an ordained minister, who is in charge of all religious 
and educational programs of WKRC. In addition to that, 
we also have Helen Nugent, who conducts the Women’s 
Hour. That is a home economic type of program. She also 
interviews prominent women. 

Q. Is it your plan or not to keep your farm program and 
have someone in charge of that? A. Yes, sir. It is our 
intention to do that. In fact, if we can elaborate in any 
way on our farm program, it is our intention to do so. 
If we can be of greater service in that particular field, why, 
we think it would be wise for us to follow that policy. 

Q. I call your attention to Exhibit 8, and ask you what 
this document is. A. This is a list of schools participating 
in a program known as “It’s Fun to Learn.” 

Q. Just what type of program is that? A. That is an 
educational quiz type of program conducted by the schools. 
It is first and only program in the city of Cincinnati that I 
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know of that has ever been endorsed by the Cincinnati 
Board of Education. 

It is participated in by both the public and parochial 
school children. The teachers prepare the programs 

1096 and the questions and send us the pupils. They des¬ 
ignate the pupils that are to be used for the 

programs. 

It is a daily program, Monday through Friday, j 
Q. What time ? A. It is on at 5:15 to 5:30. 

Q. And Exhibit 8, then is a list of the schools that are 
participating? A. That is right. A list of schools par¬ 
ticipating. 

Q. Is the program rotated as among those school^? A. 
Yes, it is rotated. Of course, we haven’t has yet gone 
through all of the schools. As we go through, it will irotate. 

I would like to make one correction. The program is 
5:30 to 5:45. 

Q. Then this is just a list of those that have participated; 
not those which are to participate? A. These are thje ones 
that have appeared. 

Q. How long has this program been on the air? A. Ap¬ 
proximately a year and a half. 

* # * # * # # # « • 

1097 Q. Does Station WKRC originate programs from 
outside the station? A. Yes, sir. We have remote 

pick-ups from practically—we have had remote pick-ups 
from practically part of our coverage area, in addition to 
various prominent places in and around Cincinnati, j 
• * * # * * # • • j # 

i 

1099 Q. Mr. Fast, is it contemplated there will be any 
material change in the program structure of the sta¬ 
tion, the type, in general, of its programs? A. No, Sir, we 
do not anticipate any change in the types of programs. 

Q. Are there any plans in connection with any particu¬ 
lar program that will change those programs where they 
will be increased? A. If we are granted an increase in 
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power, we, because of our increase in area, we naturally 
plan some programs pointing towards those areas. It may 
be from a farming standpoint. The conditions in farming 
differ from one area to another. And so on. We will en¬ 
deavor to keep out type of service that we have at present, 
and if there is any opportunity for increase, we will natu¬ 
rally do so. 

Q. What are the principal objectives which you are at¬ 
tempting to attain by this application, Mr. Fast? A. Well, 
for one thing, we are now located on a building in Cincin¬ 
nati. We wish to change the location. We have bought 
some property, acreage, outside of Cincinnati, 

1100 for which we paid $85,000. It is our intention to 
buy new equipment throughout and modernize our 

station completely. 

The new grant will increase our power to 5,000 watts 
for which we want to get the maximum coverage in a north¬ 
erly direction under existing conditions. 

Furthermore, as to WKEC, it is necessary for them to 
obtain a better competitive position. We are the lowest 
powered clear channel or regional class in Cincinnati. 

Furthermore, we think that we should have extended 
nighttime coverage in the thickly populated Ohio and In¬ 
diana areas northwest of Cincinnati. 

In other words, what we are trying to do is to keep 
abreast of the industry and render what we believe to be 
the greatest coverage in the public interest to the greatest 
number of people. 

That, I would say, briefly, is the objective. 

Q. Those are the objectives, briefly? A. Yes, sir. 

Q. With respect to the operation of the station, what 
connection is there, if any, between the newspaper opera¬ 
tion and the radio station operation? A. What connection? 

Q. Yes. A. They are entirely separate. 

1101 Q. They are separate departments? A. Yes, sir. 

Q. The station is a separate department? A. The 



141 


i 

j 

i 


station is a separate department, in a separate building, 
approximately two and a half miles from the new$paper. 

i 

******** * * 

i 

I 

Q. With what network is the station connected? Aj. With 
the Columbia Broadcasting Company. 

Q. Is it a member of the basic group ? A. That is right, 
basic group, Columbia. 

i 

******** •]• 

1102 A. The paper building. We do have acdess to 
their local news, but other than that we operate 

entirely separate. Our men that do the news broadcasts 
have no affiliation whatsoever with the newspaper, j 
Q. Has there ever been any instance that you kiiow of 
where local news was refused the radio station by thej news¬ 
paper? A. We have free access to any of it. Wd have 
never been refused nor have we had any one dictate as to 
our policy regarding news. 

* * * * * * * * • | • 

1103 How long have you lived in Cincinnati? Au- 
proximately all my life. 

Q. Some forty-odd years? A. Yes, sir. 

Q. Are you generally familiar with the area within say 
25, 50 miles radius around Cincinnati? A. I am. 

Q. Have you visited that area? A. I have been abound 
that area quite a bit,-yes. 

Q. With respect generally to the population around Cin¬ 
cinnati, how does the population in various directions com¬ 
pare as to the thickly populated areas? A. Well, oui 1 most 
heavily populated area is practically due nortfy. 

1104 Q. I see. How about to the southerly? Ja[. The 
Southern, outside of Covington, Kentucky, which is 

across the river from Cincinnati, there really isn’tj any¬ 
thing, comparatively. It is scattered. 

Q. How about easterly and westerly directions? A.! Well, 
I would say that easterly would compare to the southern 
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direction, and westerly is not as good as due north, but 
westerly is, I would say, second in density. 

• • * 

Does Station WKRC carry any controversial issues and 
make the station available? A. Yes, sir. We do. We are 
open to any issues, provided they are in good taste and do 
not violate any policy set forth by the Commission. 

We in every case give all parties interested an opportu¬ 
nity for a hearing and broadcast it. 

Q. And that has been done in the past? A. That has 
been done in every case. 

Q. Does the station make any effort to promote civic, 
educational, religious programs? A. Yes, sir. 

We have, I think we are the only station in the city of 
Cincinnati, that has employed, as I mentioned before, an 
educational and religious director, and those duties are his. 
*•••##*• • * 

1105 Q. How about civic activities and governmental 
and local affairs? A. We enter into things of that 
type. We have many letters to show the appreciation of 
what the station has done for the various civic and national 
groups. 

Q. Do you intend to change this general policy in any 
way in the event this application is granted? A. No change 
insofar as we are concerned. 

• ••*#**« • * 

1107 Q. Exhibit No. 4 is your staff. Are they all pres¬ 
ently residents of Cincinnati? A. Of Cincinnati, 
greater Cincinnati, yes. 

Q. All of the staff employees shown here? A. That is 
right. 

Q. I believe you mentioned that your present plans were 
to retain the present staff? A. That is right. 

Q. But that possibly some changes might be made in the 
future? A. Some may be added. 
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Q. Who would employ these additional members of the 
staff if and when they are employed? A. The department 
heads of the various departments in which the additions 
may be made, to which the additions may be nlade. 
1108 Q. Who will employ these additional members? 

You or the particular department head? A. Thi De¬ 
partment head. 

Q. Supposing it is a department head? Will you do the 
employing? A. Yes, sir. 

Q. What basis will you use for selection? A. Past ex¬ 
perience, knowledge of the business, his references. 

Q. Anything else? A. The ability that I may think that 
the man possesses through the contact that I will have With 
him. ! 


1133 


By Mr. Fitts: 


1138 Q. Is it correct to assume, Mr. Fast, that your 
present programming has been geared largely to suit 
the needs of the metropolitan district of Cincinnati? A. 
Metropolitan and rural coverage. 

Q. That area that you now serve? A. Yes, sir. 

Q. And you are now proposing to serve an additional 
area that is in some respect different from the area you 
now serve; isn’t that correct? A. Yes, sir. 


1139 Q. Will you answer the question and then explain? 

I have asked a question which I think can be answered 
directly. I have asked whether or not it is a fact th4t at 
least half of this additional area that you propose to add 
to the north of Cincinnati lies outside of the Cincinnati 
trade area? A. No. 

Q. Well, how much of it lies outside? A. I don’t think 
any part of it. 

Q. Now, you were going to amplify, were you not? 
A. Yes. 
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1140 Q. Will you do so? A. The condition is a little 
different. The only large city we have in that sec¬ 
tion is Cincinnati. You have to the north Cleveland and 
Detroit and you have to the east Pittsburgh. To the west 
you have St. Louis. Those are our shopping areas. Your 
shopping centers. This area, this proposed area, people 
will come to Cincinnati. A department store will buy 
WKRC because of its coverage, believing that it can get 
business from that entire area, and does today get business 
from that entire area. 

##*#•###•* 
Excerpts from Testimony of Judson J. McKim. 

1158 By Mr. Sutton: 

Q. Please state your full name. A. Judson J. 

McKim. 

Q. Where do you live? A. 2754 Observatory Road, Cin¬ 
cinnati. 

Q. Where were you bora? A. In Iowa. 

Q. Are you connected with Radio Station WKRC and, 
if so, in what capacity? A. I am director of religious and 
educational programs at WKRC. 

Q. Dr. McKim, will you briefly describe your qualifica¬ 
tions, education, and experience, briefly, in educational and 
religious work? A. In the first place, I was over forty 
years general secretary of the YMCA. 

Q. Where? A. Twenty years in Cincinnati, ten years in 
New Haven, Conn., and then periods of time in Scranton, 
Pa., and St. Louis, Mo., and New Castle, Pa. 

I hold two bachelors degrees, two masters degrees and a 
doctorate. 

I have had a teaching certificate in Iowa for many years. 
I have taught for more than thirty years in summer 

1159 institutes for the YMCA and for five and a half 
years was a lecturer in the Divinity School of Yale 

University. 

I have been selected by the Methodist Church to spend 
a month in the State by Colorado, and seven weeks by the 
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YMCA for a tour through Southwest United States and 
in the City of Mexico coaching local units. 

I am an author of a few books and innumerable maigazine 
articles which I don’t think are too good, and I am an 
ordained clergyman. 

Q. Will you please describe the nature of the activities 
of the department which you direct at WKRC? A* My 
principal responsibilities are to improve the quality, if pos¬ 
sible, of programs that originate locally. Largely X have 
responsibility for five programs a week, which I principally 
conduct and sometimes other intermittent programs, and 
I am frequently consulted about spot announcements that 
are presented on the sustaining basis, from civic br reli¬ 
gious or social agencies. 

Q. Are you generally acquainted with this type of work 
that is carried on by other stations in the Cincinnati area? 
A. Well, I have only been interested in radio for little 
over three years, but I think I know very well about what 
is done in our particular area and in some other ar^as. 

Q. Is there any work of this character which yoti have 
mentioned being carried on by the other radio sta¬ 
ll 160 tions? A. None that I know of exactly, for my work 
is related entirely to sustaining programs and has 
no relation whatever to commercial. 

Q. Do you know of any other radio station which has a 
director whose work is the same as yours? A. No, I do 
not, sir. 

Q. Would you know of it if there is such a one? A. Yes, 
sir. | 

Q. From time to time, do you receive expressions pi con¬ 
nection with this work? A. Yes, sir. I think perhaps this 
would give the answer which you want. I have pere a 
letter from the Most Reverend John T. McNicholps, the 
Archbishop of our area. 

Q. Don’t quote the letter. Briefly enumerate some of 
the others. A. I have one from Julian Morganstern, who 
is the president of the Hebrew Union College. Then from 

I 

! 

i 

I 
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Arnold B. Walker, who is executive of the Negro division 
of the Community Chest; from C. M. Bookman, Commu¬ 
nity Chest executive; from Henry P. Atkins, executive sec¬ 
retary of the Council of Churches, and from Warren Tay¬ 
lor who is the executive secretary of the National Confer¬ 
ence of Christians and Jews, and, of course, there are many 
others. 

Q. But that is representative of some of the larger 

1161 organizations. A. And all three faiths are repre¬ 
sented in that group. 

Q. With respect to the alliances of the various churches 
and some of the organizations there, are all the protestant 
faiths allied in one ministerial association of some kind? 
A. Yes, practically, in the Council of Churches. 

Q. Does that include the Jewish faith as well? A. No, 
it does not, sir. 

Q. Does it include the Catholic? A. No, sir. 

Q. They are separate from that organization? A. Yes. 

Q. In respect to those organizations which are separate 
from the alliance, did you call it? A. Council of Churches. 

Q. Council of Churches—do you have any policy with 
respect to making time available? A. All three faiths have 
had time on the program and they are balanced as nearly 
as possible according to population. 

Q. You spoke of three programs. A. Four. 

Q. Four programs in which you have a direct interest. 
Will you briefly enumerate those for us? A. The 

1162 first is “Tomorrow’ is Sunday,” which was a Satur¬ 
day program, and more recently made a Sunday 

program and entitled “Today is Sunday.” That is a pro¬ 
gram in which I personally deal with the international 
Sunday school lesson for the current Sunday, supported by 
station artists. It is a half-hour program. 

Q. What are the others now? Just name them at this 
point. A. One of them I think you will find there is “Sat¬ 
urday Harmony,” which ran for six months this year and 
is composed of choirs and choruses from churches of all 


faiths, from industries and from schools and colleges]. It is 
a half-hour program. 

Q. At this particular point there was some talk this 
morning or some questions with respect to colleges in the 
area. Can you throw any light on that for us, Doctor? 
A. Well, we have had the following colleges I just! noted 
down when I heard the question—everybody active partici¬ 
pants in our programs, either in discussion programs or 
in music programs. 

University of Cincinnati, Miami University, Dennison 
University, Wilberforce University, Our Lady of Cincinnati 
College, Kentucky University, Xavier University, Hebrew 
Union College, Western College, Hillsdale, which is a junior 
grade girls’ school, Wilmington College, and the public and 
parochial schools of Cincinnati. 

i 

i 

##***#*#*!* 

1163 A. Yes, each of them has a regular time! “In 
Public Interest,” is at 10:45, Saturday motnings. 

That is a civic and social program dealing with, largely, 
problems which are arising in the City of Cincinnati. 

The 3:30 program known as “Pathways in Peace ,V is on 
Saturday afternoon. That is a program participated 

1164 in largely by representatives of various universities 
in our area. It is a panel discussion or people in the 

community who are particularly qualified to speak bn that 
particular area. It is a discussion program and takes up 
many general national and international programs.] 

For instance, we have had three recently on the] UNO. 
We have one next week dealing with “What are Real 
Wages?” We have had two programs dealing with CIO 
and AFL problems, with both those organizations on the 
same program. And any other general problems, which 
are—for instance, we have had one recently on consumer— 
I can’t get the name—consumer relationships, the jmying 
relationships. “What to do with Japan,” “Whaj Shall 
We Do with Germany?” and programs of that type.] That 
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is “Pathways in Peace, 77 which I think is the last one men¬ 
tioned there. 

The “Distinguished Americans 77 program is a program 
which is purely an interview program of fifteen minutes 
which generally brings to the air people of prominence 
who were either visiting in Cincinnati—in one or two cases 
people who were in Cincinnati—who were nationally known 
figures dealing with some particular problem of human 
interest. 

Oh, the “Church Hour, 77 the “Church Hour 77 comes at 
8:30 on Sunday morning, following the 7:30 Sunday— 
“This is Sunday 77 program—and is a program in which 
ministers and their choirs, from Greater Cincinnati, 

1165 conduct a half-hour religious service. 

Let’s see, did I get that all in? Yes, I think I have. 

Q. “Saturday Harmony. 77 A. “Saturday Harmony 77 is 
a program no longer run, but did run for one year last 
year and six months this year in 1945. It was composed of 
choirs from industries, churches, colleges, and what not, 
who had singing groups and were interested and worthy 
of radio attention. That was due to our CBA connection. 

Q. When you refer to this year, I assume you are refer¬ 
ring to 1945. A. That is right; excuse me. 

Q. Doctor, has the “Pathways of Peace 77 program been 
publicized nationally in any way? A. Yes. We have had 
a great deal of attention nationally. Here is a magazine, 
sir, which has the largest religious circulation in America. 

Q. Just name the magazine. A. The Christian Advocate, 
which has an illustrated article about WKRC and its sus¬ 
taining programs. It mentions four of them. 

Here is the Ohio Christian News, which is the official 
organ of the Council of Churches for Ohio. 

I don’t have with me the Science Herald of Boston, Mass., 
which also had an illustrated article on our sustain- 

1166 ing program. 

And then we have had favorable extended articles 
in the American Catholic Telegraph and News, Catholic 
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organizations, one in a Jewish periodical and ini other 
church magazines such as the Christian Century, Protestant 
News, and a great number of that type. 

Q. Has it come to your attention that there have been 
reprints of parts of the programs for organizations? Do 
you know what organizations those were? A. W^ll, we 
have had requests for recordings of “Pathways in Peace” 
from the University of Cincinnati, Miami University, Wil- 
berforce University, Kentucky State College, Hillsdale 
School, the Cincinnati public schools and a great many 
organizations like the Lions Club and others that I will 
not mention. 

Q. I was referring particularly to the Brotherhood of 
Railway Clerks, reprints which they— A. Yes, we !had a 
Brotherhood of Railway Clerks, had a reprint of two hun¬ 
dred fifty thousand of an address made by the president of 
that organization. And then there was a reprint made by 
the National Jewish Clubs of America, Women’s Clubs, 
and endorsed by the Federation of Women’s Chibs of 
America, of eighteen thousand, which they reprinted and 
circulated among their groups. Both of these wer^ done 
at their expense; not at ours. 

1167 Q. Will you describe the “In the Public Interest” 
program? A. “In the Public Interest” is a social 
and civic program which deals with problems in which well- 
intentioned persons and qualified persons discuss problems 
that deal with the living and the current scene. 

Q. Will you describe “Distinguished Americans’f? A. 
Yes. “Distinguished Americans” is a program of what it 
means, distinguished Americans who happen to be in our 
area. It is an interview program, intermittent. 

Q. Are these programs which you are referring t^> here 
commercial or sustaining? A. I have nothing to djo with 
anything except sustaining programs. 

Q. And these are, all that you are referring to, all sus¬ 
taining? A. Yes, sir. 

*#•###***;* 


i 
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1169 Do you appear before organizations and groups in 
connection with your radio work and your programs 

that are on the air? A. I am always introduced as the 
educational director of WKRC. I speak on a variety of 
subjects in the educational or in the religious field, but 
generally now, related to radio. 

Q. Do you, as a matter of fact, make appearances before 
various organizations in this area in an endeavor to solicit 
their aid and cooperation in building these pro- 

1170 grams? A. Well, that is indirectly. 

Q. Indirectly? A. It is more to explain them and 
interpret them. Although in the organization of “Path¬ 
ways in Peace,” we have had a group of representative 
citizens who cooperated in the organizing of that group. 
There are people of all three faiths (indicating a photo¬ 
graph). 

Q. Could you name what faiths? A. Yes, we have Catho¬ 
lics. We have the president of Xavier University and the 
principal of the parochial schools of Cincinnati. 

We had two Jewish laymen and, of course, there are 
some Protestants there in the group, both in Cincinnati 
and in Covington. 

**•#•##••* 

By Mr. Welch: 

1171 A. About that. Some of my work, I neglected 
to say, is in public relations and visiting different 

groups and interpreting the station and its policies, and so 
forth, and on the lookout for people who will be useful in 
the programs I promote. 

*#•*•##*•• 

1174 Q. Wait just a minute. Is that policy that time 
shall not be sold for controversial issues, but shall 
be put solely on a sustaining basis? A. Well, I think that 
is true. As far as my department is concerned, and I 
handle all that I have known so far of such programs, they 
are on the sustaining basis. 
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1175 Q. Has the station at any time sold any tiime for 
the broadcast of controversial subjects? A. Not to 
my knowledge, sir. 

Q. Would it? A. As I understand it, no. 


* * * 

# * * * 

* • • 
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4309 THE 

CINCINNATI TIMES-STAR CO. 

LIST OF PRESENT EMPLOYEES OF STATION 


WKRC 

! 

GENERAL MANAGER 

H. E. Fast * 

General Manager 

11 years j 

Mary Jean Grothaus 

Secretary 

5 years 

SALES 

U. A. Latham * 

Sales Manager 

10 years 6 months 

Hubbard Hood 

Salesman 

5 years 4 months 

Hugh Stump 

Salesman 

4 months 

David G. Taft 

Salesman 

1 month 

Marjorie Farfsing 

Secretary 

2 years l| month 

MERCHANDISING 

Edward E. Hale * 

Merchandising Manager 

1 year 2 months 

SALES PROMOTION 

Joel W. Stovall * 

Sales Promotion Manager 

2 years 

J. Graydon Rank 

1 month 

1 year 8 Months 

Margo Foltz 

Secretary 

EDUCATION & RELIGION 


Judson J. McKim * 

Dir. of Education & 
Religion 

2 years 8 ^months 

Margaret Try ling 

Secretary 

2 months 1 

Paul Sullivan (X) 

Religious News Editor 
& Announcer 

2 years \ 

ACCOUNTING 

Dorothy S. Murphy * 

Accountant 

3 years 7 months 

Annamae Rolfes 

Clerical 

2 years 10 months 

Jeanne Lee Gates (X) 

Clerical 

2 years 2 months 

SWITCHBOARD 


| 

Jane Richards 

Switchboard operator 

4 months j 

Ellen Vail 

Switchboard operator 

3 months 1 

Dorothy Wilson 

Switchboard operator 

2 months 

Robert Herbold (X) 

Errand Boy 

2 months j 

Donald Ellebrecht (X) 

Errand Boy 

1 month i 

| 

MAINTENANCE 


! 

j 

Fred Robinson 

Janitor 

2 years 101 months 

James Robinson 

Janitor 

1 year 8 months 


i 

i 

i 
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TRAFFIC 



Marion Grau * 

Traffic Manager 

12 years 9 months 

Betty Sargent 

Clerical 

2 years 7 months 

4310 



ENGINEERING 



George A. Wilson * 

Chief Engineer 

9 years 6 months 

Albert Piepmeyer 

Engineer 

3 years 10 months 

Eldon G. Bisbee 

Engineer 

4 years 

Richard Adams 

Engineer 

3 years 6 months 

John Ledbetter 

Engineer 

3 years 4 months 

Donald Hulse 

Engineer Supervisor 

6 years 2 months 

Raymond Shannon 

Engineer 

3 years 9 months 

Hugh LaCrosse 

Engineer 

3 years 8 months 

John Hohman 

Engineer 

3 years 7 months 

James Gallagher 

Engineer 

2 years 9 months 

Robert McLain 

Engineer 

2 years 8 months 

Robert Kanttel 

Engineer 

1 year 10 months 

G. Max Kimbrel 

Engineer 

6 years 

MUSICIANS 



Robert Snyder’" 

Music Director 

3 years 10 months 

Esther S. Hanlon 

Musician 

3 years 7 months 

Wilbur E. Shook 

Musician 

3 years 6 months 

Loren Pritchard 

Musician 

1 year 8 months 

Harold Kollstedt 

Musician 

2 years 3 months 

Lawrence C. Brooks 

Musician 

8 months 

Dell C. Staton 

Musician 

2 years 10 months 

Edwin W. Gamble, Jr. 

Musician 

3 months 

Byron P. Yelton 

Musician 

3 years 5 months 

Paul McDowell Thatcher 

Musician 

1 month 

Evelyn Kyser 

Musician 

6 months 

Fred Herron 

Musician 

2 years 4 months 

Edward S. Smith 

Musician 

1 year 6 months 

Arthur Gabbard 

Musician 

3 months 

Roger J. Weigand 

Musician 

2 months 

Glenn Pennington 

Musician 

1 month 

Roy Thomas Hobbs 

Musician 

1 month 

Lilly May Pennington 

Musician 

1 month 

PROGRAM DEPARTMENT 



J. Edward Nichols * 

Program Director 

2 months 

Byron Taggart 

Announcer & Special 

2 years 3 months 


Events 


Robert Neal Hobgood 

Producer 

5 months 

Ben Werk 

Producer of Farm Pgms. 

3 months 

Richard Nesbitt 

Sports Announcer 

5 years 7 months 

Jack Sheldon Levy 

Announcer 

4 years 9 months 

Louis S. Eaton 

Announcer 

2 years 10 months 

Nelson Griggs 

Announcer 

1 year 4 months 

David Upson 

Announcer 

6 months 

Gaylord Avery 

Announcer 

2 months 

Sydney D. Cornell 

Producer & Writer 

5 years 5 months 

Frances Swing Van Veen 

Writer 

3 years 3 months 

Virginia O’Hagan 

Librarian 

1 year 2 months 

Helen Nugent 

Singer & Economist 

5 years 5 months 

Walter Rehbaum 

Clerical 

8 months 
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4311 


Helen Orth 
June Black 
Elaine Below (X) 

Penny Pruden 
Minabelle Abbott Hutchins 
Helen Seel (X) 


Secretary 

Singer & Clerical 

Clerical 

Economist 

Artist 

Research 


NEWS DEPARTMENT 
Tom McCarthy * 

Robert L. Otto 
Daniel J. Steible (X) 
Myron Spencer (X) 


News Editor 
News Announcer 
News Announcer 
News Announcer 


i 

I 

i 

i 

| 

4 years 2; months 

1 year 5 months 
8 months i 

3 years 

2 years 4 months 
10 months 

I 

3 years 8 j months 
2 years 5 [months 

1 year 8 months 

2 years 2 months 


83 employees 

* Department Head 
(X) Part Time Worker 


The Station’s personnel will not be increased by reason 
of the granting of this application. 


# * * * • # # # •;* 
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4332 TIIE CINCINNATI TIMES-STAR COMPANY—RADIO 

STATION WKRC 

2-10-46 2-11-46 2-12-46 2-13-46 2-14-46 2-15-46 2-16-46 Week 


Net Local Net Local Net Local Net Local Net Local Net Local Net Local Net Local 


Sun. 

Mon. 

Tues. 

Wed. 

Thu. 

Fri. 

Satl Total 

COMMER¬ 

CIAL 

Entertain¬ 













| 

| 



ment 37 

7 

29 

14 

27 

9 

31 

11 

29 

12 

31 

13 

29 

12 

213 

78 

Educa¬ 

tion 

Religion 

2 

1 

4 

1 

4 

1 

4 

1 

4 

1 

4 


* 

i 

5 

24 

Agricul¬ 

ture 












1 

| 

i 

i 

8 

1 


Mews 1 

1 


10 


11 


11 


12 


11 


1 

64 

Sivic 
rotal (in 

1 












i 

i 


1 

Yi, hrs.) 38 

11 

30 

28 

28 

24 

32 

26 

30 

28 

32 

28 

30 

22 

i 

220 167 

SUSTAIN¬ 

ING 

Entertain¬ 
ment 6 
Educa¬ 

1 

7 

3 

7 

4 

7 

4 

7 

5 

7 

2 

7 

1 

i 

i 

* 

i 

48 

2 

tion 




1 









i 

1 

1 

Religion 6 
Agricul¬ 

6 












i 

4 

6 

7 

ture 

2 


4 


4 


4 


4 


4 



26 

'lews 

1 

1 

2 

1 

2 

1 

2 

1 

1 

1 

2 

1 

| 

6 

12 

Sivic 1 

rotal (in 

1 




3 






1 

2 


3 

9 

J4 hrs.) 13 

11 

8 

9 

9 

13 

8 

10 

8 

10 

8 

9 

10 

1$ 

64 

77 







GRAND 

TOTAL 

528 quarter-hours 
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4333 THE CINCINNATI TIMES-STAR COMPANY 

Radio Station WKRC 

ANALYSIS OF PROGRAMS SHOWING THE NUM¬ 
BER OF HOURS AND THE PERCENTAGE OF 
TIME DEVOTED TO THE VARIOUS TYPES. 

WEEK—2/10/46 through 2/16/46 


COMMERCIAL 


Entertainment 

72 hrs. 45 min. 

55.1% 

Education 

6 hrs. 

4.5 

Religion 

1 hr. 15 min. 

.9 

Agriculture 

15 min. 

.2 

News 

16 hrs. 15 min. 

12.3 

Civic 

15 min. 

.2 


96 hrs. 45 min. 73.2% 


SUSTAINING 



Entertainment 

17 hrs. 30 min. 

13.2% 

Education 

30 min. 

.8 

Religion 

3 hrs. 15 min. 

2.4 

Agriculture 

6 hrs. 30 min. 

4.8 

News 

4 hrs. 30 min. 

3.5 

Civic 

3 hrs. 

2.1 


35 hrs. 15 min. 

26.8% 


WKRC Exhibit No. 7 

4334 GUESTS ON FARM PROGRAM 

1. Paul Betcher, Secretary & Treasurer of Cincinnati 
Pure Milk Association. 

2. Dr. 0. C. Lee, Purdue University. 

3. Dr. H. Hutchins, Veterinary Specialist, Purdue Uni¬ 
versity, also USD A. 

4. Mr. Thomas Johnson, Director of Infonnation, Pur¬ 
due University. 
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5. James Miles, Program Director, WBAA. 

6. Miss Marlie Hill, Home Demonstration Agent,| War¬ 
ren County. 

7. Bernard Ross, County Agent, Warren County. | 

8. Kenneth Reid, National Secretary, Isaac Walton 
League of America. 

9. Gay Gibson, Corn King of Indiana. 

10. Miriam Foltz, Chief Extentionist of Radio Extension, 
Home Economics, Ohio State University. 

11. William Ziph, Farm Program Director, Ohio j State 
University. 

12. Jerry Dils, Cincinnati, Ohio. 4H Club Member. 

13. Paul Manuel, Montgomery, Ohio. 4H Club Member. 

14. Howard Ellerding, Manager, Green Hills, Cincinnati, 
Ohio. 

15. Paul Lerbreck, Cincinnati, Ohio. Farmer. 

16. M. H. Caldwell, Hamilton County 4H Leader. 

17. Mrs. C. Walker, 20 years 4H Leader. Montgomery. 

18. Mrs. A. Richey, 5 years 4H Leader. 

19. Earl Kumpf, County Agent, Versailles, Indian^. 

20. Mr. C. Lincoln, Lincoln Arch Welding Foundation, 
Cleveland, Ohio. 

21. Mr. Theo. Spellmire, Warren County, Farmer, j 

22. Mrs. Mary Spellmire, Warren County, Farmer, j 

23. Mr. James Conover, Mason, Ohio. Boy Scout, j 

24. Dr. H. Brown, Agr. Specialist, Ohio State Univejrsity, 
Secretary of National Vegetables Growers Association. 

25. Win. Schaal, Secretary, Ohio State Vegetables Grow¬ 
ers Association. 

4335 26. Mr. Dale Bee, Agr. Director, Cincinnati^ Gas 

& Electric Co. 

27. C. R. Breckenridge, South Central R.E.A., Lancaster, 
Ohio. 

28. Mr. C. Howell, President Big Four Mills, Inc. 

29. E. G. Sulzer, Director, Information, University of 
Kentucky. 

30. Dr. S. W. Stout, Veterinary, Hamilton, Ohio. 


i 

i 

i 


i 



156 


31. Carlisle De La Croix, Harrison, Ohio. Poultry Man. 

32. Dale Wiesman, Mason, Ohio. Hatchery man. 

33. Albert Ullum, Lebanon, Ohio. Farmer. 

34. Mrs. Bert Fisher, Lebanon, Ohio. Poultry woman. 

35. Elmer Kruse, Chairman of State of Ohio Marketing 
and Production Administration. 

36. Kenneth Van Meter, Lebanon, Ohio. Farmer. 

37. William Harris, Secretary of Butler County Sports¬ 
mens Club. 

38. Gordon Wolf angel, Ohio State Agriculture Student. 

39. Stanley Hassler, Field Man, Cincinnati Live Stock 
Producer Corp. 

40. Walter J. Bluck, County Agent, Wilmington, Ohio. 
4336 

WKBC Exhibit No. 8 

LIST OF SCHOOLS PARTICIPATING ON 
“IT’S FUN TO LEARN” 


High Schools 

Junior High Schools 

1. Hughes 

1. Bloom 

2. Walnut Hills 

2. Walnut Hills 

3. Western Hills 

3. Washington 

4. Withrow 

4. Western Hills 

5. Woodward 

5. Withrow 

6. St. Bernard 


7. Mt. Healthy 

Vocational High Schools 

8. Glendale 

1. Central 

9. North College Hill 

2. East 

10. Norwood 

3. High School of Graphic 

11. Reading 

Arts & Printing 

12. Mariemont 


13. Deer Park 

Elementary Schools 

14. Holmes 

1. Avondale 


2. Bond Hill 

3. Carson 

4. Central Fairmount 
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15. Bellevue 

16. Highlands 

17. Newport 

18. Dayton 

19. Dixie Heights 

20. Roger Bacon 

21. Seton 

22. Elder 

23. Purcell 

24. West Night 

15. Kennedy 
4337 16. Kilgour 

17. Kirby Road 

18. Madisonville 

19. Oakley 

20. Oyler 

21. Pleasant Ridge 

22. Rothenberg 

23. Sayler Park 

24. Schiel 

25. Washington 

26. Westwood 

27. Cheviot 

28. Whittier 

29. Winton Place 

30. St. Clare 

31. St. Charles Borromeo 

32. Our Lady of Lourdes 

33. St. James 

34. St. William 


5. Chase 

6. Clifton 

7. College Hill 

8. Columbian 

9. Fairview 

10. Garfield 

11. Hartwell 

12. Hoffman 

13. Evanston 

14. Hyde Park 

i 

35. Cardinal Pacelli 

36. St. Aloysius 

37. Holy Family 

38. St. Xavier 

39. St. Margaret of Cortona 

40. St. John the Evangelist 

41. St. Francis de Sale^ 

42. St. Bernard 

43. St. Cecilia 

44. St. Agnes 

45. Our Lady of Loretto 

46. St. Catherine 

47. St. Rose 

48. St. Joseph of Nazareth 

49. Resurrection 

50. Our Mother of Sorrows 

51. Holy Name 

i 

i 

| 

Special Schools 
1. Condon 


| 

! 


i 
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THE CINCINNATI TIMES-STAR CO- 


OUTSIDE STUDIO PICKUPS CARRIED ON WKRC DURING 1945 


Date 


Pickup 


Place 


January 9 
January 15 
January 20 
January 20 
January 25 
January 27 
February 3 
February 9 
February 10 
February 16 

February 17 
February 22 
March 4, 5, 7, 6 


March 10 
March 17 
March 31 
April 7 
April 17 
April 19 
April 28 
May 3 

May 14 

4339 May 18 
May 24 

June 9 
June 10 
June 16 
July 26 
August 9 


Dr. Daniel Pohling 
Blood Donor Broadcast 
Cornhuskcrs Jamboree 
Flack Shack Broadcast 
Dr. Bevis 

Cornhuskcrs Jamboree 
Cornhuskcrs Jamboree 
Boy Scout Anniversary 
Cornhuskcrs Jamboree 
Man Who Came to Dinner 
Broadcast 

Cornhuskers Jamboree 
Great Lakes Navy Show 
Flood Broadcast (several 
broadcasts) 

Jamboree Broadcast 
Jamboree Broadcast 
Jamboree Broadcast 
Jamboree Broadcast 
Town Hall 
Johnson Family 
Saturday Harmony 
War Material Exposition 
Hamilton County Variety 
Program 

Camp Robinson Band 
Safety Campaign Program 
Queen City Merry Go Round 
Dr. Pollack Birthday Party 
Jueen City Merry Go Round 
Governor Lausche 
Col. Council Int. 


August 14 


V-Day Remotes 


August 31 


ATSC Birthday Program 


September 27 
October 1 
October 7 
November 1 
November 6 
November 14 
November 18 
November 27 
November 30 
December 1 
December 12 
December 12 
December 14 
December 19 
December 19 


Diaper School 
Governor Lausche 
Cinti. Milling Machine 
Shell Oil Premier 
Election returns 
Biggest Show in Town 
Bird Show 
General Hershey 
Rural Youth Conference 
Charity Ball 
Senator Vandergriff 
Good Shepherd Convent 
Johnny Dell Premier 
Wyoming High School 
Harold E. Stassen 


Hall of Mirrors 
Doctors Building 
Ansonia, Ohio 
Hall of Mirrors 
Hall of Mirrors 
Connersville, Indiana 
Richmond, Indiana 
Music Hall 
Findlay, Ohio 
Netlierland Plaza 

Bloomington, Indiana 
Music Hall 
Alms Park 
Union Central Bldg. 

Price Hill 

Hipp Theatre, Newport 
Hipp Theatre, Newport 
Milford, Ohio 
West Milton, Ohio 
Covington, Kentucky 
II. & S. Pogue Store 
St. Peter & Paul, Norwood 
Albee Theatre 
Fountain Square 

Fountain Square 
Government Square 
Fountain Square 
Pavillion Caprice 
Fountain Square 
Higginsport, Ohio 
Wright Field 
Dayton, Ohio 
Fountain Square & Union 
Terminal 
Wright Field 
Dayton, Ohio 
Gibson Hotel 
Maysville, Kentucky 
Cinti. Milling Machine 
Club Village 
Gibson Hotel 
Albee Theatre 
Sinton Hotel 
Gibson Hotel 
Wilmington, Ohio 
Pavillion Caprice 
Netherland Plaza 
Good Shepherd Convent 
Grandin Road 
Wyoming 
Netherland Plaza 
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WKRC Exhibit No. 13 

4349 WKRC’s TOMORROW IS SUNDAY ! 

PROGRAM 

June 2 to October 7, 1945 
Saturday, 6:30 P.M. 

This was a weekly devotional program dealing with the 
international Sunday School lesson. This program ffom 
WKRC featured Dr. Judson J. McKim, Educational and 
Religious Programs Director, Lou Eaton, Announcer h.nd 
Soloist, and Esther Hanlon, Organist. 

WKRC’s TODAY IS SUNDAY PROGRAM 

October 7, 1945 to the present date 

Sunday, 7:30 A.M. j 

This is a weekly devotional program dealing with the 
international Sunday School lesson. This program features 
Dr. Judson J. McKim, Director of Religious and Educa¬ 
tional Programs, Lou Eaton, Announcer and Soloist, and 
Esther Hanlon, Organist. 

4350 WKRC’s CHURCH HOUR PROGRAM ! 
Sunday, January 7, 1945 

Rev. Chas. M. Coulter, Pastor of Hyde Park Community 
Methodist Church, assisted by his church choir. 

Sunday, January 14, 1945 

Rev. Arthur E. Cowley, Pastor of the Walnut Hills Bap¬ 
tist Church, assisted by his church choir. 

Sunday, January 21, 1945 

Rev. J. F. Krolfifer, Pastor of St. John’s Unitarian 
Church, assisted by his church choir. 

Sunday, January 28, 1945 

Rabbi James G. Heller, assisted by his choir. In addi¬ 
tion—3:30 Father Conway recording and playback (Caith- 
olic). 


i 

i 
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Sunday, February 4, 1945 

Dr. Julian Morganstern, President of the Hebrew Union 
College, assisted by the College Choir. 

Sunday, February 11, 1945 

Rev. Nelson M. Burroughs, Pastor of Christ Church 
(Protestant Episcopal), assisted by his Church Choir. 

Sunday, February 18,1945 

Rev. Clayton E. Williams, Pastor of the Seventh Presby¬ 
terian Church, assisted by his Church Choir. 

Sunday, February 25, 1945 

Rev. Edw. S. Moreland, Pastor of the Walnut Hills Chris¬ 
tian Church, assisted by his Church Choir. 

4351 Sunday, March 4, 1945 

Rev. Lester E. Kemper, Pastor of the Kennedy Heights 
Presbyterian Church, assisted by his Church Choir. 

Sunday, March 11, 1945 

Rev. Ray C. Dotson, Pastor of Wesley Chapel Methodist 
Church, assisted by his Church Choir. 

Sunday, March 18, 1945 

Rev. Edw. W. Stimson, Pastor of the Knox Presbyterian 
Church, assisted by his Church Choir. 

Sunday, March 25, 1945 

Rev. Ritchard E. Lyon, Pastor of the Price Hill Baptist 
Church, assisted by two soloists. 

Sunday, April 1,1945 

Rev. Frank R. Elder, Pastor of the Covenant-First Pres¬ 
byterian Church, assisted by his Church Choir. 
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Sunday, April 8, 1945 

i 

Rev. G. Barrett Rich, Pastor of the First United Church, 
assisted by his church choir. 

Sunday, April 15,1945 

Rev. Wm. F. Kohler, Pastor of the Martini Evangelical 
Church, assisted by his Church Choir. 

Sunday, April 22, 1945 

Rev. Benj. M. Herbster, Pastor of the Zion Evangelical 
and Reformed Church of Norwood, Ohio, assisted by ; his 
Church Choir. 

i 

Sunday, April 29 

Rev. Robert G. Scully, Pastor of the Northside Methodist 
Church assisted by his Church Choir. 

4352 Sunday, May 6, 1945 

Rev. Richard W. Buckingham, Associate Pastor of the 
Hyde Park Community Methodist Church, assisted by his 
Church Choir. 

Sunday, May 13, 1945 

Rev. F. B. McAllister, Pastor of the Ninth Street Baptist 
Church, assisted by his Church Choir. 

Sunday, May 20, 1945 j 

Rev. Wilbur A. Vorhis, Pastor of the First Methodist 
Church of Norwood, Ohio, assisted by his Church Choir^ 

Sunday, May 27, 1945 

Rev. John N. Lukens, Pastor of North Presbyterian 
Church, assisted by his Church Choir. 

i 

Sunday, June 3, 1945 

Rev. Melvin L. Welke, Pastor of the First Univershlist 
Church, assisted by his Church Choir. 

i 

i 

I 

i 

i 




i 

I 

I 

i 
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Sunday, June 10,1945 

Rev. Everett C. Moorhead, Pastor of the Westwood 
Presbyterian Church assisted hy his Church Choir. 

Sunday, June 17,1945 

Rev. Wm. T. Paterson, Pastor of the Norwood Presby¬ 
terian Church of Norwood, Ohio, assisted by his Church 
Choir. 

Sunday, June 24, 1945 

Rev. Gerson S. Engelmann, Pastor of the Evangelical 
and Reformed Church of Oakley, assisted by his Church 
Choir. 

Sunday, July 1, 1945 

Rev. Edw. S. Moreland, Pastor of Walnut Hills Chris¬ 
tian Church, assisted by his Church Choir. 

4353 Sunday, July 8, 1945 

Rev. J. Otis Young, Pastor of Westwood Methodist 
Church, assisted by his Church Choir. 

Sunday, July 15, 1945 

Rev. J. F. Krolfifer, Pastor of St. John’s Unitarian 
Church, assisted by the Church Choir. 

Sunday, July 22, 1945 

Rev. Chas. M. Coulter, Pastor of Hyde Park Community 
Methodist Church assisted by his Church Choir. 

Sunday, July 29, 1945 

Rev. G. Barrett Rich, Pastor of First United Church, 
assisted by his Church Choir. 

Sunday, August 5, 1945 

Rev. Arthur E. Cowley, Pastor of the Walnut Hills Bap¬ 
tist Church, assisted by his Church Choir. 
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Sunday, August 12, 1945 

| 

Rev. Lester E. Kemper, Pastor of the Kennedy Heights 
Presbyterian Church, assisted by his Church Choir. 

Sunday, August 19, 1945 

Rev. Richard W. Buckingham, Associate Pastor of Hyde 
Park Community Methodist Church, assisted by his Church 
Choir. 

Sunday, August 26, 1945 

Rev. Win. T. Paterson, Pastor of Norwood Presbyterian 
Church, Norwood, Ohio, assisted by his Church Choir. 

j 

Sunday, September 2, 1945 

Rev. W .A. Page, Pastor of Union Baptist Church, as¬ 
sisted by his Church Choir. (Negro) 

i 

4354 Sunday, September 9,1945 

i 

Rev. Gerson S. Engelmann, Pastor of the Evangelical 
and Reformed Church of Oakley, assisted by his Church 
Choir. 

Sunday, September 16, 1945 

Rev. Robert G. Scully, Pastor of the Northside Meth¬ 
odist Church, assisted by his Church Choir. 

Sunday, September 23, 1945 

Rev. Benj. M. Herbster, pastor of the Zion Evangelical 
and Reformed Church of Norwood, Ohio, assisted by his 
Church Choir. 

I 

Sunday, September 30, 1945 

j 

Rev. Benj. F. Judd, Pastor of Pleasant Ridge Presby¬ 
terian Church, assisted by his Church Choir. 

Sunday, October 7, 1945 

Rev. John A. Abel, Pastor of Oakley Christian Church, 
assisted by his Church Choir. 


i 
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Sunday, October 14, 1945 

Rev. Henry C. Rogers, Pastor of Mt. Auburn Presby¬ 
terian Church, assisted by his Church Choir. 

In addition, 1:00-l :30 P.M.—Recording—Experiences in 
India—Catholic Missionaries. 

Sunday, October 21, 1945 

Rev. H. K. EversuH, from the Council of Churches, 
assisted by a Soloist. 

Sunday, October 28, 1945 

Rev. Edw. W. Stimson, Pastor of Knox Presbyterian 
Church, assisted by his Church Choir. 

4355 Sunday, November 4, 1945 

Rev. James P. Simmonds, Pastor of First Methodist 
Church of Middletown, Ohio, assisted by his Church Choir. 

Sunday, November 11, 1945 

Rev. Eliot Porter, Pastor of Memorial Presbyterian 
Church of Oxford, Ohio, assisted by a quartette from his 
church. 

Sunday, November 18, 1945 

Rev. Melvin L. Welke, pastor of First Universalist 
Church, assisted by his Church Choir. 

Sunday, November 25, 1945 

Rev. Harold R. Ely, Pastor of Madisonville Baptist 
Church, assisted by his Church Choir. 

Sunday, December 2, 1945 

Rev. John H. Lamy, Pastor of College Hill Presbyterian 
Church, assisted by his Church Choir. 

Sunday, December 9, 1945 

Rev. Burton Hill, Pastor of Friends Meeting House, as¬ 
sisted by his church choir. 
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Sunday, December 16, 1945 

Rev. E. A. Katterhenry, Pastor of Salem Reformed 
Church, assisted by his church choir. 

i 

Sunday, December 23,1945 

j 

Rev. J. Otis Young, Pastor of Westwood Methodist 
Church, assisted by his church choir. 

Sunday, December 30,1945 

i 

Rev. Gerson S. Engelmann, Pastor of Evangelical! and 
Reformed Church of Oakley, assisted by his Church Choir. 

4356 Sunday, January 6, 1946 

I 

Rev. Arthur E. Cowley, pastor of Walnut Hills Baptist 
Church, assisted by the Youth Choir of his church. 

Sunday, January 13, 1946 

i 

Lt. Commissioner Norman S. Marshall of the Salvation 

l 

Army of New York, assisted by the Staff Band Sextette of 
the Salvation Army of New York. 

Sunday, January 20, 1946 

Rev. B. F. Reid, pastor of Zion Baptist Church, assisted 
by both the Youth and Adult Choirs of his church. 

Sunday, January 27, 1946 

i 

Rev. Robert J. Netting, Pastor of Immanuel Presby¬ 
terian Church, assisted by his church choir. 

Sunday, February 3, 1946 

Rev. Robert G. Scully, pastor of Northside Methodist 
Church, assisted by his church choir. 

I 

Sunday, February 10, 1946 

i 

Rev. G. Barrett Rich, pastor of First United Church, 
assisted by his church choir. 

. 

i 

i 

i 

I 

i 
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Sunday, February 17, 1946 

Rev. Gerson S. Engelmann, pastor of Evangelical and 
Reformed Church of Oakley, assisted by his church choir. 

Sunday, February 24,1946 

Rev. Benj. M. Herbster, pastor of Zion Evangelical and 
Reformed Church of Norwood, Ohio, assisted by his church 
choir. 

Sunday, March 3,1946 

Rev. Victor L. Baer, Assistant Pastor of Kennedy 
Heights Presbyterian Church, assisted by the youth choir 
of his church. 

4357 WKRC’s CATHOLIC POSITION PROGRAM 

1945— Sundays 1:00—1:30 P.M. 

November 4 “Christian Truth”. Rev. John T. McNich- 
olas, O.P., Archbishop of Cincinnati. 

11 “The Inalienable Rights of the American 
Citizen”, discussion by the Right Rev. Msgr. 
Edward A. Freking, editor of the Catholic 
Telegraph Register, and the Very Rev. Msgr. 
John E. Kuhn, pastor of St. Louis Church. 

18 “Morality in Christian Living”. The Right 
Rev. Monsignor Edward A. Freking of St. 
Stephen’s Church and the Very Rev. Mon¬ 
signor John E. Kuhn of St. Louis Church. 

25 “The Dignity of Man”. The Right Rev. 
Monsignor Edward A. Freking and the Very 
Rev. John E. Kuhn. 

ADDITIONAL TIME GIVEN TO CATHOLICS 

1946— Sunday, January 27 

1:45 P.M. John A. McEvoy, S.J., Professor of Theol¬ 
ogy of the Pontifical College at West Baden 
Springs, Indiana, was interviewed on the 
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subject “Security in the Atomic Age’\—Men 
of Milford Dinner was the special occasion 
of his visit to Cincinnati. 

4358 WKRC’s SATURDAY HARMONY 

PROGRAM 

1945 (A Program of Church and Secular Choirs) 

January 6 Cincinnati Milling Machine Co. 

13 Jewish Center. 

20 Hyde Park Community Methodist Chuxjch. 

27 St. Francis De Sales—Adult Choir. 

February 3 Mt. Auburn Presbyterian Church^adult 

choir. 

10 Hamilton Methodist Church. 

17 Brotherhood Week. 

24 Our Lady of Cincinnati College. 

March 3 Bethesda Hospital Nurses. 

10 June Festival Chorus. (Negro) 

17 Walnut Hills Christian Church. 

24 Jewish Hospital Nurses. 

31 Lutheran Church of Our Saviour. 

April 7 Champion Coated Paper Co. 

14 Hillsdale School. 

21 Western College. 

28 St. Ursula Academy. 

May 5 Wilmington College. 

12 Middletown Nurses Chorus. 

19 Wilberforce University. 

26 Kennedy Heights Presbyterian Church. 

i 

4359 WKRC’s PATHWAYS IN PEACE PROGRAM 
1945—Sundays 

January 7 Musical Program—St. Francis De Sales 
School. (Catholic) 

14 “What Should be the relationship of the fed¬ 
eral government to the education of yojith in 


i 

i 
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the post-war era?” Faculty and students of 
Walnut Hills High School. * 

21 “Who is An American?” H. Kathleen Kess¬ 
ler, Ass’t Dean of Men, University of Cin¬ 
cinnati, Edward Henry, Robert Bishop, and 
Rev. Gerson S. Engelmann. 

28 “Shall the United States Adopt Compulsory 
Arbitration of Labor Disputes?” Faculty 
and students of Xavier University and Uni¬ 
versity of Cincinnati. 

February 4 “A National Service Act for Women”. 

Women Students of Western College for 
Women, Oxford, Ohio, and University of 
Cincinnati. 

11 Norwood High School Commencement Ora¬ 
tions. Students of Norwood High School, 
Norwood, Ohio. 

18 “Should the Good Neighbor Policy, as now 
Practiced, be Continued after the War?” 
Students of Our Lady of Cincinnati College 
and University of Cincinnati. 

25 “Anti-Closed Shop and Anti-Strike Legisla¬ 
tion During War-Time”. Students of Deni¬ 
son University and the University of Cin¬ 
cinnati. 

March 4 “Civilians and the Returned Veterans”. 

Students of Miami University, Oxford, Ohio, 
and the University of Cincinnati. 

4360 11 “How Can We Maintain Satisfactory Eco¬ 

nomic Stabilization After the War?” Fac¬ 
ulty and Students of Woodward High School. 

18 “Cairo and Mexico City: The Smaller Pow¬ 
ers and Dumbarton Oaks”. Faculty and 
Students of Ohio Wesleyan University at 
Delaware, Ohio, and the University of Cin¬ 
cinnati. 
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id 


April 


May 


4361 


The Future of Peace: Yalta and San Fran¬ 
cisco”. Faculty and students of Kentucky’s 
University of Kentucky at Lexingtoh, and 
the University of Cincinnati. 

1 Musical Program. Sherwood Kains, [direc¬ 
tor, with the University of Cincinnati Glee 
Club. 

8 “Will we have the issue of the Haves Versus 
the Have-Nots after the War?” Faculty and 
Students of the Hartwell High School. 

15 “Woman’s Role in the Post War Wprld”. 
Faculty and students of University of Cin¬ 
cinnati, and Our Lady of Cincinnati College. 
22 “Public Services in Post-war Peace”. Fac¬ 
ulty and students of the University of Cin¬ 
cinnati. 

29 “Voting Strength at San Francisco”. Fac¬ 
ulty and students of Xavier University and 
the University of Cincinnati. 

6 “What Shall we do with Japan aftei* V-P 
Day?” Faculty and students of Hughes 
High School. 

13 “Kiwanis Looks at Postwar Problems.” 
Kiwanis Club members. 

20 “Younger Church Women Look af the 
Peace”. Cincinnati Council of dhurch 
women members. 

27 “University Women Look at Post-War Re¬ 
sponsibilities”. Faculty members of Univer¬ 
sity of Cincinnati and University graduates. 

June to October—Off the Air. 

1945—Saturdays 

October 6 “The Businessman Looks at the United Na¬ 
tions Charter”. Members of Kiwanis; Club. 
13 “Can the United States Maintain its Liberal 
Foreign Economic Policies in the Postwar 
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World?” Chas. P. Taft and students of the 
University of Cincinnati. 

20 “Public Works in the Postwar Period”. Dr. 
Claude V. Courter, Superintendent of Cin¬ 
cinnati Public Schools and three students of 
the University of Cincinnati. 

27 “The Importance of Criticism in a Free So¬ 
ciety”. Joseph Sagmaster, Foreign editor 
of the Cincinnati Times-Star, and faculty and 
members of the Alumni of the University of 
Cincinnati. 

November 3 “The American Housing Problem”. 

Bleecker Marquette, Executive Secretary of 
Better Housing League and students of the 
University of Cincinnati. 

10 “Russia—Friend or Enemy”. Dr. William 
E. Smith, Professor of History, and students 
of the Miami University, Oxford, Ohio. 

43G2 17 “Thanksgiving in 1945”. Women of the 

A.A.U.W. 

24 “Food for Europe”. Rabbi James G. Heller 
and representatives of Wisemen’s Club. 

December 1 “65^ Minimum Hourly Wage”. Father R. T. 

Deters, of Xavier University faculty; Julius 
Holzburg, attorney for C.I.O.; Philip Ziegler, 
National Secretary of Railway Brother¬ 
hoods; and Robert Ryan of the Xavier Uni¬ 
versity faculty. 

8 “Latin America Speaks to North America”. 
Dr. Chesley M. Hutchings, Professor of Ro¬ 
mance Languages, University of Cincinnati 
and Latin American students. 

15 “Will the United Nations Charter Work?” 
Dr. David A. Simmons, President of Ameri¬ 
can Bar Association with law students of the 
University of Cincinnati. 



22 “What Shall we Do with Japan?” Win. H. 
Hessler, Foreign Editor of the Cincinnati 
Enquirer, with students of the University of 
Cincinnati. 

29 “Public Welfare”. J. L. Locke, Public Re¬ 
lations officer of the Cincinnati Public 

Schools with members of the Lion’s Clpb. 

! 

1946—Saturdays 

January 5 “The Negro is a Part of America”. Lead¬ 
ing- Negro Citizens of Cincinnati. 

12 “The Atomic Bomb and International Con¬ 
trol”. Myron Spencer and winning debate 
teams of University of Cincinnati. 

4363 19 “From Military Service Into New Oppor¬ 

tunities”. Miss Mosier and University of 
Cincinnati Evening College Veteran j stu¬ 
dents. 

26 “The Jew and the Post War World”, three 
well-known Jewish citizens of Cincinnati. 

February 2 “Clergymen Chat with Labor Leaders’|’. A1 
Whitehouse, C.I.O.; David Solomon, Ladies 
Garment Workers Joint Board-A.F. of L.; 
Rev. G. Barrett Rich, pastor First Uinited 
Church; Rev. Gerson S. Engelmann, pastor 
of Evangelical and Reformed Church of j Oak¬ 
ley; and Dr. Abraham Cronbach, Professor 
of Jewish Social Studies at the Hebrew 
Union College. 

9 “Security and Serfdom”. Myron Spbncer 
and four air-corp veteran students of the 
University of Cincinnati. 

16 “University Students Look To the United 
Nations Organization”. Burton L. French, 
Professor of Government of Miami, Univer¬ 
sity, and four students. 
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23 “Wagner-Ellender-Taft Bill”. Bleecker 
Marquette, Exec. Secretary of the Better 
Housing League, and other members of the 
League’s board. 

March 2 “What are Beal Wages?” Paul E. Heckel, 
Executive Ass’t to the President of Cincin¬ 
nati Bickford Tool Co.; Harry M. Hopkins, 
Works Mgr. of Tool Steel Gear and Pinion 
Co.; Rev. G. Barrett Rich, pastor of First 
United Church, Rev. Gerson S. Engelmann, 
pastor of Evangelical and Reformed Church 
of Oakley, and Dr. Abraham Cronbach, Pro¬ 
fessor of Jewish Social Studies, Hebrew 
Union College. 

4364 WKRC’s IN PUBLIC INTEREST PROGRAM 

1945 

January 6 Warren Taylor—N.C.C.J. 

13 Mrs. Parsons, Adult Secretary of the Adult 
Education Movement. 

20 Mr. Edmonds, Executive Secretary of U.S.O. 

27 Mrs. Barbour, Church Relief. 

February 3 Y.W.C.A. U.S.O. Program. 

10 Boy Scouts. 

17 Arnold Walker, Executive Secretary of Ne¬ 
gro Division of Council of Social Agencies. 
—Brotherhood Week. 

24 Dr. Reavis, Assistant Superintendent of Cin¬ 
cinnati Public Schools. 

March 3 Red Cross. 

10 Mrs. Ewers. Girl’s Week. 

17 Mary Corre—Vocational Bureau of Cincin¬ 
nati Public Schools. 

24 Rev. Hopkins, Rev. Dolle, Rev. Rich.—Coun¬ 
cil of Churches of Greater Cincinnnati. 

31 Wm. T. Paterson, President of Council of 
Churches of Greater Cincinnati.—“The 
Meaning of Easter.” 
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April 1 
7 

14 

21 

28 

4365 May 5 


12 

19 

26 

2 

9 

16 

23 

30 

7 

14 


June 


July 


August 


21 
28 
4 
11 
18 
25 

September 1 
8 

15 

22 

4366 


6:45 P.M. Negro Health Week recording. 
Foster Homes—Duane Christy. 

Bluestien and Marcus—Jewish Center. 
Y.M.C.A. Program. 

Y.W.C.A. Program. 

Public Recreation Commission—Mayor 
James Garfield Stewart and representatives 
of the commission. 

George Richardson, agronomist. ‘‘Spring 
Planting”. 

National Negro College Fund. 

Citizenship Council 

American Bible Society 

June Festival—Children’s Chorus. 

C.I.O.—Wright Aeronautical Employes] 
Social Security Board—discussion. 

St. Joseph Orphanage. (Catholic) 

National League of Teacher’s Associations. 
U.S.O.Program of 9th Street Y.M.C.A. !(Ne¬ 
gro) ! 

Good Will Industries—Warren J. Dunham, 

I 

Superintendent. 

Public Recreation Commission—Day Camp. 
In addition—2:45 P.M. Italian Milk Fund. 
Hospital Care Corporation. Earl H. Rum¬ 
mer. 

New Orphan Asylum for Colored Children 
Campaign. Singers and Speakers. 

Jewish Hospital and Travelers Aid. ^Irs. 
Ransohoff and Miss Happy. 

Back To School. Dr. Claude V. Counter, 
Sup’t of Cincinnati Public Schools. 
Takawithe Club. Mrs. Hackett and 
(Catholic) 

American Red Cross.—(Workers) 

H. C. Evening College. Miss Mosier. 
Children’s Convalescent Home and Lpwer 
River Nursing Association. 


girls. 


i 

i 

i 
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October 

November 


December 


January 

4367 


29 Citizenship Council. Refugee Youth. 

6 Y. W. C. A. 

13 Mother’s Home Training Association. Mrs. 
Nathan Ransohoff. 

20 “Food for Europe”. Prominent Cincinnati 
Citizens. 

27 Public Health Federation. 

3 “Red Cross in India”. Boyd W. Overton, 
Returned Negro Veteran. 

10 “Education to Promote the General Wel¬ 
fare”. 

Dr. G. H. Reavis, Ass’t Sup’t Cincinnati 
Public Schools. 

17 “The Role of Public Education in Race Re¬ 
lations”. 

Mrs. Reginald Beamon, Principal of Jackson 
School—Boys Glee Club—9th St. Y.M.C.A. 
(Negro) 

24 “The Meaning of Thanksgiving”.—Rev. 
Rovert S. Lambert of Calvary Episcopal 
Church. 

1 Y.M.C.A. U.S.O. Unit.—Miss Druscilla Ham. 
8 “Prejudice—Challenge to Democracy”. 

Youth of Evanston Christian Church. 

15 “The Nurse Aide Goes on Duty”. Mrs. Roh- 
ler, Christ Hospital. 

22 “The Meaning of Christmas”. Rev. Francis 
John Moore. 

29 Polio Campaign. Mrs. A. B. Cohen and oth¬ 
ers. 

5 Salvation Army Building Fund Campaign. 
Mrs. Robert D. Van Fossen, Chairman of 
Women’s Division and Mrs. L. J. Russell. 

12 Better Housing League. Paul Steer and 
others. 

19 Mayor’s Friendly Relations Committee. Mar¬ 
shall Bragdon. 
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26 American Red Cross. Albert White, Mary 
Grisez, and Dudley Bradstreet. 

February 2 New Building Program of Cincinnati Public 
Schools. John W. Herrick. 

9 Miss Gertrude Goebel, student of Child Psy¬ 
chology. 

16 National Conference of Christians and Jews. 

“Brotherhood Week”. Warren Taylor. 

23 Citizenship Council. 3 English War Bri(des. 
March 2 National Federation of Temple Brotherhoods 
and The Jewish Chautauqua Society. 

! 

4368 WKRC’s DISTINGUISHED AMERICANS j 

PROGRAM 

Thursday, January 25, 1945 
3:45 P.M. Clarence Pickett—Friend’s Society. 
Wednesday, January 31, 1945 
9:30 P.M. Charles P. Taft—State Department. 

Monday, February 12, 1945 
6:45 P.M. Clinchy—National President of N.C.C.J. j 

i 

I 

Tuesday, February 13, 1945 

6:30-7:00 P.M. Grove Patterson, Editor of Toledo Blide. 
Friday, February 16, 1945 

3:15 P.M. Mrs. Walter Tangeman—World Dayj of 

Praver. 

- 

Friday, April 27,1945 
2:30 P.M. A. P. Young—British Industry. 

Wednesday, May 9, 1945 

12:45 P.M. Chalmers Hadley, City Librarian.—Book 
Week. 


i 


l 

I 

i 

I 
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Tuesday, May 22, 1945 

11:30 A.M. Langston Hughes—Negro Poet. 12:45, T. T. 
Y atabe—J apanese-American. 

Tuesday, May 29,1945 

11:45 A.M. Dr. Cecelia Payne-Gaposchkin, astronomer 
from Harvard University. 

Saturday, June 9, 1945 

2:30 P.M. Clias. P. Taft—State Department. 

Thursday, July 19, 1945 

Congressman Judd—World Situation—10:30 A.M. 
Tuesday, August 28, 1945 

9:45 P.M. Representatives of the Junior Commerce of 
Kentucky. 

4369 Thursday, September 27, 1945 

Dr. Jerome Davis—Council of Churches—World Situa¬ 
tion. 

Playback of recording—Friday, September 28, 1945— 
4:45 P.M. 

Saturday, October 20, 1945 

6:45 P.M. The Reverend Dr. Sam Higginbottom—India. 

Thursday, November 8, 1945 

T. A. Warren, of England. President of Rotary Inter¬ 
national. 4:00 P.M. 

Saturday, December 22, 1945 

3:15-3:30 P.M. Concert—Convent of Good Shepherd. 

Monday, January 14, 1946 

Mrs. Raymond Clapper—Salvation Army. 
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Thursday, February 14, 1946 

Recording made—Chas. P. Taft, World Conference of 
Churches to be held in Geneva, Switzerland. 

Playback—Friday, February 15, 1946—3:45 P.M. 

ADDITIONAL 

i 

March 6, 1945—Tuesday 

Miss Grace Leigh Scott. “Problems of Youth! and 
Homes”. (Negro) 3:15 P.M. 

Friday, July 13, 1945 

I 

i 

Dr. George Givens, Nat’l Education Ass’n, Executive 
Secretary. 

Sunday, November 25,1945 
Dr. Frank Laubach—Apostle of Literacy. 

I 

Thursdav, November 29, 1945 

Charles Cook, President of Cooperative International 
Clubs. 2:30 P.M. 

Wednesday, November 28, 1945 

I 

2:30 P.M. Judge Joseph A. Moynihan, N.C.C.J. 

# # • • • * * * * j • 
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WKRC Exhibit No. A, Figure 17 

4388 TABULATION OF COMPARATIVE COVERAGE FOR 

WKRC, CINCINNATI, OHIO 
DOCKET NO. 7401 

Day Operation 

Population 


Contour 

Present 

Proposed 

Gain 

25 

5 

2 

0.5 (interference-free) 

750,317 

1,118,991 

1,923,830 

2,823,640 

793,583 

1,309,384 

2,161,824 

3,685,351 

43,221 ( 5.7%) 
190,393 (17%) 
237,994 (12.4%) 
861,711 (30.5%) 


Area Gained 
Present 

Proposed 

Increase 

0.5 interference-free 

31,500 sq. mi. 

42,500 sq. mi. 

11,000 (34.9%) 


Night Operation 


Contour 

Population 

Present Proposed 

Gain 

25 

5 

4 

538,409 

917,551 

956,828 

757,191 

1,157,320 

218,782 (40.6%) 
239,769 (26.1%) 

2.5 

1,588,680 

631,852 (66%) 


Area Gained 




Present 4.0 mv/m night service area—1834 square miles. 

Proposed 2.5 mv/m night service area—10,800 square miles. 

Increase in night service area if limit is reduced to 2.5 mv/m at night by 
granting KSD application—8900 square miles. (489%) 

*•##«»*•** 
Excerpts from Testimony of George M. Lohnes 

1658 Direct examination 

By Mr. Shnebruk: 

Q. Mr. Lohnes, will you give your name, address, and 
occupation to the reporter? A. Yes, sir. My name is 
George M. Lohnes. My residence is near Bethesda, Mary¬ 
land. By occupation I am a consulting radio engineer, 
partner in the firm of Lohnes & Culver, with offices located 
in the Munsey Building in Washington. 

Mr. Shuebruk: Mr. Examiner, I offer Mr. Lohnes as an 
expert witness, qualified to testify on all engineering mat¬ 
ters, including allocation matters, and ask that his qualifi¬ 
cations be conceded. 






179 


i 

i 

! 


The Presiding Officer: Any questions as to the witness’ 
qualifications to testify as an expert, gentlemen? Hearing 
none, we will assume that he is qualified. 

By Mr. Shuebruk: j- 

Q. Were you employed, Mr. Lohnes, by WJIM to make 
frequency and other engineering studies? A. Yes, sir. 

Q. Was your recommendation based upon the frequency 
study made? A. Yes. 

Q. You have before you, Mr. Lohnes, what is iparked 
WJIM Exhibit 19. Will you describe that in gen- 

1659 eral? 

| 

(The document referred to was marked WJIM Exhibit 
19 for identification.) 

A. WJIM Exhibit 19 is a compilation of engineering data 
describing the proposed WJIM operation under the condi¬ 
tion of existing 500 kilocycle assignments. 

Q. Was it prepared by you or under your direction? A. 
Yes. 

Q. What is the source of the radiation values which you 
have used in determining various service contours and in¬ 
terference conditions shown on the figures included in the 
exhibit? A. The basis of the values of radiation for the 
various stations shown in the WJIM Exhibit 19 is informa¬ 
tion contained in the files of the Federal Communications 
Commission in regard to the physical constants and elec¬ 
trical constants of the antenna systems and—that is it. 

Q. In preparing the figures, what conductivity values did 
you use ? A. In preparing these exhibits we used vahlies of 
conductivity shown in the Standards of Good Engineering 
Practice of the Federal Communications Commission! 

Q. What was the method you used in determining the 
service contours and the day and night interference condi¬ 
tions? A. The methods in determining the service 

1660 contours for the proposed operation and the Inter¬ 
ference conditions are those methods described in 

the Standards of Good Engineering Practice. 


! 
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Q. What method did you use in determining the areas 
within the various contours in the various figures in the 
exhibit ? A. The areas within the contours shown in this 
exhibit were determined by measuring the map areas within 
the contours by a planimeter and then converting that read¬ 
ing into square miles by a multiplying factor based upon 
the scale of the map. 

Q. What Avas the method used in determining populations 
set forth in several of the figures? A. The basis of the 
population figures shown in WJIM Exhibit 19 is the 1940 
census of the United States. The population served was 
determined by putting the respective contours on the maps 
and making analyses of the population in accordance with 
the standards contained in the Standards of Good En¬ 
gineering Practice. 

Q. With respect to computing the population within the 
one-half millivolt contour, what did you do with respect to 
those in towns of 2,500 or more outside of the 2 millivolt per 
meter contour ? A. In the cases of cities or towns having 
populations greater than 2,500, and which cities or 
1661 towns are located in the area between the 2.0 and 
0.5 millivolts per meter contours, those cities were 
not considered as receiving service. 

Q. Now, will you go through the exhibit, Mr. Lohnes, and 
explain each figure to the extent necessary and any particu¬ 
lar assumptions used in connection with that figure which 
you have not already stated or which do not appear oil the 
face of the figure? 

Mr. George S. Smith: Before doing that, I would like to 
inquire of counsel, does the cover page apply only to con¬ 
ditions of existing assignments? 

Mr. Shuebruk: Yes. 

Mr. George S. Smith: No proposed? 

Mr. Shuebruk: No proposed. 

The Witness: No proposed. Figure 1 is a map showing 
predicted contours for the present licensed operation of 
WJIM. The basis for predicting these contours was a con- 
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ductivity of 8.0 times 10 to the minus 14 for the area cov¬ 
ered by the contours. The radiation from the present 
IVJIM antenna system was assumed to be 75 millivolts per 
meter at one mile. This is based upon the data contained 
in the WJIM license file. Their radiator is an insulated 
vertical self-supporting radiator, measuring 177 fe^t in 
height above the insulators. It is located on the roqf of 
a building. The ground system consists of 4linch 
1662 copper straps varying in length from 15 to 50; feet 
and bonded into the steel framework of the building. 
In my opinion, 75 millivolts per meter at one mile is a rea¬ 
sonable value of radiation to assume for this antenna! sys¬ 
tem. 


Bv Mr. Shuebruk: 

Q. To avoid repeating, Mr. Lohnes, have you used the 
conductivity of 8 throughout in showing the service icon- 
tours in the State of Michigan? A. Yes, sir. 

Mr. Welch: Off the record, please. 

(Discussion off the record.) 

By Mr. Shuebruk: 

Q. Will you continue? A. Figure 2 is a section oif the 
map shown in Figure 1. On Figure 2 are shown for the 
present operation the predicted 4.0 and 10 millivolt^ per 
meter contours. 

Q. Now, will you describe the proposed antenna syjstem 
for the WJIM operation on 550 kilocycles? A. Yes. Figure 
3 is calculated horizontal radiation pattern for the proposed 
WJIM directional antenna system for 1000 watt operation 
on 550 kilocycles. In the lower left hand corner of| this 
figure, there is a sketch showing the relative positions of 
the four elements in the directional antenna system, jtheir 
relative prime phases, and their relative radihtion 
1663 ratios. All four elements are of equal height, $eing 
440 feet in height above the base insulators. 


i 

! 


I 
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The spacing between towers on the long side of the 
rectangle is 190 electrical degrees or 944 feet, 80 electrical 
degrees on the short side, or 398 feet. 

The tower height is 440 feet above the base insulators. 

The radiation pattern shown for this array, the solid line 
is the value for the line shown going vertically up the page, 
100 millivolts per meter per inch, approximately. 

For the dotted line, the small lobes are based upon an¬ 
other scale, this scale being approximately 20 millivolts per 
meter per inch, on the paper. 

Q. Fig-ure 4 ? A. Figure 4 is a sheet of vertical radiation 
pattern for the proposed directional antenna system. This 
shows the vertical radiation characteristics of the proposed 
antenna in pertinent directions. The first, in the upper 
left-hand corner, is the vertical radiation characteristics of 
the antenna and the maximum radiation. 

For reference, it is identified in the directional fee equals 
zero. 

In the direction of CHLN—that is a Canadian station, 
I think, in Three Rivers, Quebec, the value of fee equals 
68 degrees and is referred to the antenna. There is not an 
azimuth angle. 

1664 The same applies to the other radiation pattern 
on the sheet. 

In the direction of WGR the dotted line shown on that 
graph represents the tolerance limit at which this radiation 
can increase without increasing the RSS limits at WGR. 
The same applies to the graph for KSD, WKRC. 

Q. At that point, Mr. Lohnes, Mr. Bairey testified this 
morning with respect to the limit created by WJIM to WGI, 
Commission’s Exhibit B, I think, showing a figure of 1.5. 
Using the radiation value of the two critical angles, 24 
microvolts per meter, what limit do you arrive at? A. 
At WGR— 

Q. Using 24. A. —I arrive at a limit of 1.09 microvolts 
per meter. 

Mr. Sliuebruk: Mr. Bairey, is that agreeable? 
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Mr. Welch: The Commission will concede that that was 
an erroneous figure, Your Honor, and are willing to accept 
this figure as being correct. 

The Presiding Officer: Well, where is it on Commis¬ 
sion’s exhibit now? 

Mr. Shuebruk: It is on Exhibit B, Mr. Examiner, iright 
next to WGR, to the left in the direction of Lansing, Michi¬ 
gan, 1.5. j 

Mr. Welch: That 1.5 should read 1.09, sir. j 

1665 Mr. Shuebruk: That is using a radiating value 
of 24 millivolts per meter. 

The Witness: Yes, sir. 

i 

By Mr. Shuebruk: 

Q. Will you state how you arrived at the limit oi .83 
millivolts per meter on Figure 5? A. Yes, sir, I described 
that a while ago, Figure 5 is a table showing the calculated 
night time interference computatoins at the pertinent j sta¬ 
tion. In the case of WGR we had a radiation at the crijtical 
angle in that direction of 18 millivolts per meter at! one 
mile and I obtained a limit from the proposed WJIM Oper¬ 
ation equal to .83 millivolts per meter. j 

Mr. George S. Smith: That 1.09 you just gave, that is 
not the tolerance figure, Mr. Lohnes? 

The Witness: No, sir. For WGR? 

Mr. George S. Smith: Yes. 

The Witness: No, sir. Wasn’t that the figure you just 
gave for WGR, 1.09? 

Mr. Shuebruk: Using 24 millivolts. j 

The Witness: Yes. 

j 

By Mr. Shuebruk: j 

i 

Q. Mr. Lohnes, before we leave the antenna, does!the 
antenna system conform to the requirements of the Com¬ 
mission’s standards? A. Yes. Referring back to 

1666 Figure 3, the RMS value of the proposed horizontal 
radiation pattern is 180 millivolts per meter at jone 
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mile and that meets the requirements of the Standard of 
Good Engineering Practice with regard to antenna effi¬ 
ciency. 

1675 Q. What about daytime? A. There are no cities 
receiving daytime service from WJIM which will • 

not receive service during daytime hours of operation for 
the proposed operation. 

Q. You mean cities or towns of 2,500 or more? A. That 
is correct, classified as urban. There will be some area 
between the present 0.5 millivolt per meter contour and 
the predicted interference-free contour for the pro- 

1676 posed operation which will not receive service. 

Q. Do you have the population figure on that? A. 
Yes, the population which now receives service from 
WJIM, that is, within the 0.5 millivolt per meter contour. 

Q. Daytime? A. Daytime—which will not receive day¬ 
time service from the proposed operation, is 42,400. 
###•**##•* 

1804 By Mr. George S. Smith: 

Q. You testified, did you not, that WJIM would lose, dur¬ 
ing daytime, 42,400 persons that it now’ serves on its pres¬ 
ent assignment? A. I testified that of the population re¬ 
ceiving daytime service now on WJIM, there would be 
42,400 people of that figure who would not receive service 
from this proposed operation. 

Q. Yes. Now, do you know whether or not those people, 
42,400, do reside within the normal trading area of Lan¬ 
sing? 

Mr. Sliuebruk: Mr. Examiner, this is an engineering 
hearing at this point. 

Mr. George S. Smith: It sure is. 

Mr. Shuebruk: I object to testimony— 

Mr. George S. Smith: If the witness does not know, he 
can say so. 
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1805 Q. Well, take Exhibit 19 and give me the radii 
within Lansing, within which the 42,400 persohs re¬ 
side? A. Within 28 miles of Lansing—that is not iin all 
directions. i 

Q. 28 miles is the furthermost point, is it not? Aj. Yes, 
and that is in the direction—from northeast going clock¬ 
wise around to about northwest, slightly north. 

Q. What is the nearest point to Lansing that wou^d not 
get service during the daytime from WJIM, operating as 
proposed, that does now receive service? 


1813 Q. Which 18 millivolts per meter contour livould 
be the interference-free area of WJIM if the Com¬ 
mission were to grant certain of the applications noiv be¬ 
fore it, isn’t that correct? A. If they were to grant WJIM 
and WKRC as proposed. 

Q. It would result in an 18 millivolts per meter limita¬ 
tion? A. Yes. 

I 

* * * * * * * * • | • 

1827 Cross examination 

| 

By Mr. Sutton: 


Q. Please refer to Exhibit 19, Figure 3, please. A.jYes, 
sir. | 

Q. In the lower left-hand corner you have described tjbere 
the ratios for finding the antenna, have you not? A. jYou 
mean those radiation ratios? 

Q. Yes, radiation ratios. A. That is right, sir. 

Q. I note that you have based your calculation oh the 
use of equal current or equal radiation from eacih of 
1828 the four towers; is that correct? A. Yes, sir. j 

Q. Will you state within what percentage you ex¬ 
pect to obtain and maintain this condition of perfect bal¬ 
ance A. I would expect to be able to maintain that ipat- 
tern within 10 percent of the values shown. 

Q. Now, are you speaking of results from the fields or 
are you figuring on 10 percent variance as you have illus- 


i 
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trated there? A. In the field, the resultant measured radi¬ 
ation points around the antenna. 

Q. I see. Do you expect that the radiation as a practical 
matter, each of the four towers would be perfectly circular? 
A. Well, based on past experience, sir, I would not expect 
that. In fact, I do not know any non-directional antenna 
that has a perfectly circular radiation pattern. 

Q. Well, if they are not circular and each is not circular, 
would this condition affect your conclusions as to the com¬ 
puted values of interference? A. No, sir. 

Q. It would not affect it? A. Because that is subject to 
variation, that is something you have control over during 
the adjustment. 

1S29 Q. Well, did you present these nulls down to the 
values indicated here on Figure 4? A. Yes. 

Q. Every one of them simultaneously? A. Through a 
process of adjustment and from past experience I believe 
I can, sir. 

Q. Well, aren’t those nulls based upon the use of per¬ 
fectly circular radiation patterns? A. Yes, they are. 

Q. And if they don’t work out in practice as perfectly 
circular and you can’t maintain them in practice, how can 
you bring the nulls down? A. Because the nulls don’t ex¬ 
tend infinitely around the pattern. You are only concerned 
in the directions in -which the nulls are located and those 
variables are something you can control during the adjust¬ 
ment. 

Q. Now, you have four herein which you must maintain 
perfect adjustment and unity at all times to attain these 
nulls, don’t you? Your are dealing with four quantities in- 
sead of one, are you not, perfect balance? A. The radiation 
from four towers, yes. 

Q. Now, if you keep your pattern within 10 percent, as 
you say, what variation could you have in the radiation 
from each of these towers in attempting to maintain unity? 
A. In what direction? 
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1830 Q. Take any direction, any direction with any of 
your nulls. Take WKRC, for instance. How rpuch 

variation could you have from unity in maintaining the; bal¬ 
ance of the four towers in order to keep your pattern within 
10 percent of the amount shown on Figure 3? A. Around 
10 percent. 

Q. Now, on the ground in the direction of WKRC, on 
Figure 4? A. Figure 4? 

Q. Yes. A. The same exhibit? 

Q. Yes. A. All right. 

Q. You indicate 8 millivolts along the ground, do you 
not? A. Yes. 

Q. And a 10 percent variation would give you 8.8 ifiilli- 
volts? A. Yes. 

Q. Do you mean you are going to stay within that per¬ 
centage? A. I think you can maintain the radiatioh of 
those minus that shown by the shaded areas there. The 
shaded areas would only exceed it. 

Q. The shaded areas? A. Figure 3. 

1831 Q. Figure 3? A. Yes. 

Q. All right. And how much variation have you 
permitted there within the shaded areas in the directiop of 
WKRC? In percentage terms, first. A. As shown on fig¬ 
ure 3, there is no horizontal tolerance indicated there.; 

Q. Well, you show a variance of about 7 to 8 millivolts. 
A. Where? 

Q. A radiation, I beg your pardon, instead of a variance 
—a radiation of about 7 or 8 millivolts, do you not, along 
the ground? A. In which pattern? 

Q. Figure 3. A. Figure 3? Yes, that’s right. 

Q. What is the equivalent in power represented by 7 or 
8 millivolts? A. On the efficiency of the Class 3 station? 
It is very small. 

Q. On the RMS here, Figure 3. A. It would be dowh in 
the order of 1 or 2 watts. 

Q. One or two watts. Now, what is the power in wktts 
in the maximum direction on Figure 3, a northerly direc¬ 
tion, maximum power ? A. 6,100 watts. 
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1832 Q. That gives you a ratio of what, maximum to 
minimum ? A. Right around 3,000 in power. 

Q. Now, which is it, one or two watts you are going to 
have in a southerly direction? A. Take 2 watts. 

Q. All right, take 2. You are going to have a ratio then 
of what? A. 3,050. 

Q. All right. Now, give us the watts in the direction of 
CHLN here in the shaded area on Figure 3. A. 204 watts 
—wait a minute. It is around 170 watts. 

Q. Will you check it again ? A. Now, what value are you 
taking, the limits of the shaded area towards CHLN ? 

Q. Yes, in that null which you have drawn the line of 
CHLN in there. A. Oh, I’m sorry. I was taking a differ¬ 
ent radiation. 

Q. All right. A. 12*4 watts. Q. Now, take the shaded 
area going at about 105 or 110 degrees east there, the one 
to the southeast. A. Which direction now do you want? 

Q. May I indicate to you, if I may, please? The area I 
am referring to is here, about 110 degrees past here. 

1833 What would be the power in that direction? 

Mr. Shuebruk: What is the radiation in that direc¬ 
tion? 

The Witness: 16 millivolts per meter at one mile. It 
would be pretty low. It would be as low as about 4 watts. 

By Mr. Sutton: 

Q. Four watts. Now, to save calculating these other 
nulls, 1 azimuth here of approximately 240 degrees, gener¬ 
ally to the southwest, that shaded area, will that be the 
same as the one you have just calculated at 110, or does 
that vary? A. 240 degrees from the azimuth? 

Q. Well, generally speaking there, that shaded area at 
approximately 240 to 245 degrees, somewhere along there. 
A. That would be the same. 

Q. That would be the same? A. Yes, sir. 

Q. Approximately 4 watts. All right. Now, the one up 
there in the direction of KFYR, an azimuth of approxi- 




mately 295 degrees. A. Will that be the same as the orie we 
calculated up here in the general direction of CHLN? A. 
Xo, that will be more. 

Q. That will be more? All right. I want the shaded 
area, about 285 degrees. The shaded area at about 285 
degrees. A. That would be the same as calculated toward 
CHLN. 

I 

Mr. Shuebruk: Mr. Examiner, I think that} the 

1834 witness ought to have a chance to check over his 
computations here. He is doing it in a rush heite on 

the stand. 

Mr. Sutton: I will give him all the time he wants. Ij was 
going to ask him to calculate it here. 

The Presiding Officer: I haven’t observed that lie is 
being rushed particularly, but he can take all the tim£ he 
needs. 

The Witness: I would like to ask a question. Whatf did 
I say that radiated power towards CHLN was? 

Mr. Sutton: You gave it to me as 12 watts towards 
CHLN. 

The Witness: Yes. It is 7.9 watts toward CHLN. 

By Mr. Sutton: 

Q. 7.9? A. Yes. j 

Q. We are going to reduce that from 12 to 7.9? A. Yes. 
Q. All right. Now, did you give it over here for approxi¬ 
mately 280 to 285 degrees in that shaded area? A. That 
would be the same magnitude of radiation. 7.9 or 8.0. 

Q. Which do you want to call it? A. 8.0. 

Q. Now, in the direction of WKRC, you gave us the iiadi- 
ation in watts as 1 or 2 watts there, did you not? A. Yes. 

Q. Over what angle will that power be radiated 

1835 and held within those limits? A. Over an anglfe of 
20 to 25 degrees. 

Q. Now, will you give us the angles in the direction to¬ 
wards CHLN? Over which a power of 8 watts wil} be 
radiated. A. Five or 10 degrees in there. 
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1832 Q. That gives you a ratio of what, maximum to 
minimum ? A. Right around 3,000 in power. 

Q. Now, which is it, one or two watts you are going to 
have in a southerly direction ? A. Take 2 watts. 

Q. All right, take 2. You are going to have a ratio then 
of what? A. 3,050. 

Q. All right. Now, give us the watts in the direction of 
CHLN here in the shaded area on Figure 3. A. 204 watts 
—wait a minute. It is around 170 watts. 

Q. Will you check it again? A. Now, what value are you 
taking, the limits of the shaded area towards CHLN ? 

Q. Yes, in that null which you have drawn the line of 
CHLN in there. A. Oh, I’m sorry. I was taking a differ¬ 
ent radiation. 

Q. All right. A. 12*4 watts. Q. Now, take the shaded 
area going at about 105 or 110 degrees east there, the one 
to the southeast. A. Which direction now do you want? 

Q. May I indicate to you, if I may, please? The area I 
am referring to is here, about 110 degrees past here. 

1833 What would be the power in that direction? 

Mr. Shuebruk: What is the radiation in that direc¬ 
tion? 

The Witness: 16 millivolts per meter at one mile. It 
would be pretty low. It would be as low as about 4 watts. 

By Mr. Sutton: 

Q. Four watts. Now, to save calculating these other 
nulls, 1 azimuth here of approximately 240 degrees, gener¬ 
ally to the southwest, that shaded area, will that be the 
same as the one you have just calculated at 110, or does 
that vary? A. 240 degrees from the azimuth? 

Q. Well, generally speaking there, that shaded area at 
approximately 240 to 245 degrees, somewhere along there. 
A. That would be the same. 

Q. That would be the same? A. Yes, sir. 

Q. Approximately 4 watts. All right. Now, the one up 
there in the direction of KFYR, an azimuth of approxi- 
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mately 295 degrees. A. Will that be the same as the one we 
calculated up here in the general direction of CHLN ? j A. 
No, that will be more. 

Q. That will be more? All right. I want the shaded 
area, about 285 degrees. The shaded area at about 285 
degrees. A. That would be the same as calculated toward 
CHLN. 

Mr. Shuebruk: Mr. Examiner, I think that the 

1834 witness ought to have a chance to check over his 
computations here. He is doing it in a rush here on 

the stand. 

Mr. Sutton: I will give him all the time he wants. I yras 
going to ask him to calculate it here. 

The Presiding Officer: I haven’t observed that h^ is 
being rushed particularly, but he can take all the time! he 
needs. 

The Witness: I would like to ask a question. What did 
I say that radiated power towards CHLN was? 

Mr. Sutton: You gave it to me as 12 watts towards 
CHLN. j 

The Witness: Yes. It is 7.9 watts toward CHLN. 

i 

By Mr. Sutton: j 

Q. 7.9? A. Yes. j 

Q. We are going to reduce that from 12 to 7.9? A. Yes. 
Q. All right. Now, did you give it over here for approxi¬ 
mately 280 to 285 degrees in that shaded area? A. That, 
would be the same magnitude of radiation. 7.9 or 8.0. j 
Q. Which do you want to call it? A. 8.0. 

Q. Now, in the direction of WKRC, you gave us the radi¬ 
ation in watts as 1 or 2 watts there, did you not? A. ^es. 

Q. Over what angle will that power be radiated 

1835 and held within those limits? A. Over an angle of 
20 to 25 degrees. 

Q. Now, will you give us the angles in the direction to¬ 
wards CHLN? Over which a power of 8 watts will|be 
radiated. A. Five or 10 degrees in there. 
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Q. And the 4 watts are going to be radiated generally at 
about 115 or about 100 to 110, somewhere in there, in that 
shaded area? A. That is over an angle of 5 or 10 degrees. 

Q. Will you look at that again and check it, please? A. 
Ten degrees. 

Q. Ten degrees? A. Yes. 

Q. Now, 1 to 4 watts running at about 245 degrees. 

Mr. Shuebruk: What direction? 

Mr. Sutton: About 245 degrees. Eight watts, was that? 
The Witness: Yes, it is about 10 degrees in there, too. 

By Mr. Sutton: 

Q. And the shaded area at about 285 degrees? A. Five 
to 10 degrees over that shaded area. 

Q. Well, then, from 55 to 65 degrees around this pattern 
you propose to have radiation of 8 watts down to as low 
as 1 or 2 watts, is that true? A. No, I did not say 

1836 that. 

Q. All right. Let’s take the sum of them, if you 
did not say that and don’t agree with it. A. Because there 
are some points in there that are greater. 

Q. There is a total here of some 55 or 60 degrees all told, 
some of which will be as low as 2 to 8 watts, won’t they? 
Take CHLN, you said from 5 to 10 degrees. A. Yes. 

Q. Take your maximum 10 degrees. A. Yes. 

Q. At the 110 or 115 azimuth, that is 10 more, that is 20. 
A. That is right. 

Q. And at the direction of WKRC that is 25. That would 
be 45 degrees, wouldn’t it? A. That is right. 

Q. And in the direction of about 245 degrees you gave 
us 10 degrees more. A. That is right. 

Q. That would be 55, wouldn’t it? A. That is right. 

Q. And 10 more degrees up here about 285 would be 65 ? 
A. That is right. 

Q. So over about 65 degrees there, some 55 to 65 

1837 degrees, the radiation will be between 1 or 2 watts 
and no higher than 8 watts? A. That is what is ex¬ 
pected, yes. 



191 


i 
! 

i 

I 

I 
! 
i 

! 

i 

Q. Now then, will yon tell us what kind of indicating in¬ 
strument you are going to use to produce those results in 
practice? A. That which is normally used in any direc¬ 
tional antenna system. 

Q. What do you mean by that? A. To measure the cur¬ 
rent at the base of the tower, measure the sample of the 
radiation, sample of the loop, you have a phase monitor and 
measure the phase and you can measure the phase within 
two degrees. Those towers are diametrically opposed, each 
pair. They are 180 degrees out of phase and any of those 
vectors would vary one or two degrees. It is not going to 
change the result to any great magnitude. They would 
have to swung around 90 degrees, something of that order, 
to change that resultant. 

Q. And what is the accuracy of the equipment ordinarily 
used and which you propose to use if such an antenna we^e 
installed? Within what limits in reading either the phaise 
or the current? A. I would not propose any installation. 
I would make recommendations. 

Q. And you are familiar with the ordinary coijn- 
1838 mercial equipment that is available for this purpose, 
are you not? A. Yes. 

Q. And within what limits does it act? A. I think you 
can measure the phase to within 2 or 3 degrees. 

Q. All right. And as to the current? A. You can re^d 
those to one percent within the accuracy of good meters. 

Q. No, you can read them, you said, to an accuracy pf 
one percent. A. The meters are accurate to one percent, j 

Q. Your north and south towers are 80 degrees apaft, 
are they not? A. Yes. 

Q. Now then, what change in the null, the width of the 
null, would take place if the differential phasing was plus 
or minus 52 degrees instead of 51 degrees? 

The Witness: What was that? 

Mr. Sutton.: Read the question, please. 

(Question read.) 

The Witness: All right 
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Mr. Shuebruk: Do you need some tables you haven’t got 
with you? 

The Witness: Yes, I would like to have them. I could 
do a little closer than with this rule. 

1839 Mr. Shuebruk: Mr. Examiner, it might be a good 
idea to take a recess. I think that is a fairly lengthy 
computation. 

The Presiding Officer: Shall we take a five-minute recess 
to figure that out? 

The Witness: The complete answer to the question will 
take five minutes to figure out. 

The Presiding Officer: All right. 

(Short recess.) 

The Presiding Officer: The hearing will be in order. 

By Mr. Sutton: 

Q. Do you have an answer to the question now, Mr. 
Lohnes? A. Yes. 

Q. And what is it ? A. If the phasing were to go to 104 
degrees, if the phasing were to change to 104 degrees total 
difference in time phase between the two towers, the nulls 
would be 38 degrees—or, it would be close to 19 degrees off 
the line of towers, both directions. 

Q. How far apart are the nulls? A. They are very close 
to 10 degrees. 28 degrees between the towers. 

Q. 20 degrees, is it not, instead of 28? A. Yes, that’s 
right. 

1S40 Q. Now, there is a little null that is very hard to 
see here in the shaded area, in the direction of 
WKRC, is there not? I mean, a little lobe in there instead 
of a null. A. Yes. 

Q. Within that shaded area? A. Yes. 

Q. And if the angles should widen some 18 degrees on 
each side, what would happen to that lobe? A. It would 
increase. 

Q. Materially? A. Now, referring to 52 degrees as being 
the difference. 104 degrees as compared to 102. 
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Q. Yes. A. It would be about 1.5 times the phase as 
shown there. 

Q. In other words, a 50 percent increase? A. Yes. 

Q. Now, would or would you not allow for this 50 per¬ 
cent change in the radiation in the direction of WKRC in 
the actual, practical operation of this station? A. I would 
allow for it. 

Q. You would? A. I would allow within limits there jhe 
—yes, I would allow. 

Q. In other words, a 50 percent change is entirely 

1841 within the practical limits of everyday operation? 
A. In that direction, right off that lobe. 

Q. Yes. A. I think that would be reasonable. 

Q. Let’s go to Figure 4. A. In 19? 

Q. 19, yes. I refer you to there to the lower lefthajnd 
graph of 176 degrees. What is the significance of the 
dotted line shown in this graph? A. Tolerance at the criti¬ 
cal angle. 

Q. Tolerance at the critical angle? A. Because that is a 
vertical radiation pattern. 

Q. And the tolerance limits are within what radiation, 
as indicated here in the direction of WKRC? A. Within 
54 millivolts per meter radiation. 

Q. Now in adjusting this antenna, if it were put iijito 
operation, would you adjust it so that the radiation would 
be 54 millivolts in the direction of WKRC? Or less? |A. 
If I interpret your question correctly, you mean in this 
vertical angle—at the critical angle? 

Q. How would you adjust the antenna so as to provide 
a radiation at the critical angle in the direction of WKRC 
of 54 millivolts? A. When the pattern reaches the theoreti¬ 
cal pattern shown in Figure 3 in all directions of the meas¬ 
ured phase in the sense they are theoretical; if they 

1842 are not, you can feel pretty sure that the vertical 
radiations are as calculated also. 

Q. Well, do I understand that if this antenna is put| in 
as proposed by WJIM, you will adjust it so that a radiation 
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of 54 millivolts at the critical angle in the direction of 
WKR will take place? A. No, I did not infer anything 
like that. 

Q. What did you say? A. The only thing you can meas¬ 
ure is the horizontal radiation pattern. 

Q. Well, all right. How are you going to adjust it so 
that you will get such radiation towards WKRC? A. Eight, 
if possible. 

Q. Well, is it possible? A. Yes, I believe it is. 

Q. But you will provide for a tolerance up to 54, will you 
not? A. At the critical angle? 

Q. At the critical angle. A. I can not measure up in 
the air. 

Q. No. The point is, if it produces 8 millivolts along the 
ground in the direction of WKRC, will 54 millivolts at the 
critical angle be radiated toward WKRC? A. No, sir; it 
will be less than that. 

1843 Q. What will it be? A. If it measures 8 millivolts 
per meter on the ground in the direction of WKRC 
and the other minimums are in the position as theoreti¬ 
cally calculated, the radiation towards WKRC at the criti¬ 
cal angle w’ill be approximately 30 millivolts per meter. 

Q. Well, what is the significance of the 54 millivolts? A. 
That is the limit of radiation at which beyond that point 
there would be objectionable interference to WKRC under 
present operating conditions. 

Q. Then you could adjust the antenna so that you had as 
much as 54 millivolts in the direction of WKRC? A. Well, 
you could adjust it to as much as 400 if you turned your 
pattern around. 

Q. I am speaking about still maintaining your pattern. 
A. I don’t think it would be that high, in my opinion. 

Q. Well, what I am trying to get at here is your intention 
in adjusting an antenna of that kind. What will be the 
radiation at the vertical angle, the critical angle, rather? 
A. Well, if your ground wave radiation comes out as theo¬ 
retically calculated and your other nulls are in a position 



as theoretically calculated and the pattern conforms ^o the 
theoretical pattern, you can feel pretty sure that your 
vertical radiation pattern follows the same tendency 

1844 that it will be close to the theoretically calculated. 

Q. Why do you use the word “if”, if you do this 
and if you do that? A. Because there is one condition at 
which you will get that. This is calculated as to the rela¬ 
tive amplitudes and time phases as shown in this diagram 
here in the lower left-hand corner of Figure 3. 

Q. All right. Now you say, if I understand you cor¬ 
rectly, that you are going to adjust it so that you will get 
39 millivolts at the critical angle towards WKRC. A. I am 
sorry. I don’t believe you understand me correctly, j 

Q. All right. Say it again. A. You are going to adjust 
it so you get 8 millivolts per meter on the ground towjards 
WKRC. 

Q. Well, isn’t that the same thing? Won’t you ha\le 30 
millivolts then on the critical angle towards WKRC ifl you 
have 8 millivolts along the ground? A. In my opinioh, if 
the pattern conforms to the theoretical calculated pattern 
as shown in Figure 3, that condition won’t exist. 

Q. All right. Now, 30 millivolts from the direction of 
WKRC, if you get your pattern adjusted, and it conforms 
with what you show on Figure 3, is that right? A. Yes. 

Q. Now, over how wide an angle in the direction 

1845 of WKRC will the radiation be 30 millivolts or Hess 
—you understand what I mean by “how wid^ an 

angle”? I am speaking of an azimuth angle now. A.j All 
right. It would be over an angle of approximately 25| de¬ 
grees. 

Q. And referring to the proposal of WKRC, how fap to 
the east of the proposed location by WKRC is the i 2 1 /* 
millivolt contour? A. To the east it would be— 

Q. The greatest distance to the east, I am speaking of. 
A. Oh, that would be southeast there, tangent to it. 

Q. All right. A. That would be 75 miles from WKRC’s 
location. 
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Q. And what angle is sub-tended by that space in there, 
from 75 miles? A. That angle would be 16.8 degrees. That 
16.8, on a line from W JIM’s proposed location to WKRC’s 
location, 16.8 degrees to the east. 

• #•••••••• 

1851 Q. Mr. Lohnes, I believe you had just calculated 
the angle between the farthest east point and the 

nighttime service area as proposed of KWRC. The angle 
subtended between that point and Cincinnati as measured 
at Lansing as 16.8 degrees. Now, in order that we may 
have it specific, would you name the town at which you 
measured the angle which would be the extreme eastern end 
so that we may not vary in our calculations please, sir. 
What town was it there on the eastern end of that service 
area which you used or some point nearest what town? A. 
To be certain that I included all of the service area under 
question, I measured to a point approximately ten 

1852 miles due east of Portsmouth, Ohio. 

Q. That is approximately ten miles east of the 
service area as shown in the engineering exhibit—that is 
the two and a half millivolt contour which passes through 
the western extremity of Portsmouth, Ohio. Is that true? 
A. Yes, sir. 

Q. Would that ten miles make any practical difference 
for the calculations we are about to make insofar as de¬ 
termining what interference situation would exist say at 
Portsmouth? A. No, sir. The angles subtended by that 
ten miles difference would be extremely small and it makes 
no substantial difference in the answer I would give. 

Q. And perhaps entirely within the limits of the areas 
in calculation, would it not? A. Yes, sir. 

Q. Practically. All right now, you gave the radiation in 
the vertical plane and at the critical angle and direction 
of WKRC to which the antenna would be adjusted as ap : 
proximately 30 millivolts per meter, didn’t you? A. Yes, 
sir. 
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Q. All right. Now, would the same critical angle meas¬ 
ured from Lansing to Portsmouth, Ohio, be used as when 
measuring to Cincinnati? That is critical angle above the 
horizontal. A. Yes, sir. 

1853 Q. All right. Now will you give us, first, thC ra¬ 
diation at the critical angle above the horizontal 

which would be radiated approximately 16.8 degrees east 
of the bearing to Cincinnati and directly in a line to Ports¬ 
mouth, Ohio? A. In that direction, at the critical angle of 
24 degrees above the horizon, which is in the direction of 
Portsmouth, Ohio, the calculated radiation from the pro¬ 
posed WJIM antenna system is 26 millivolts per meter, at 
one mile. And which when corrected for the reference jioint 
311 wave length antenna, will cause an interference liipita- 
tion at the eastern extremity of the proposed service hrea 
equal to 1.22 millivolts per meter. 

Q. One point two two ? A. That is correct, sir. 

Q. Now, I believe you said you would expect to encoun¬ 
ter in actual operation a phase differential of a hundred 
and four degrees— 

Mr. Shuebruk: That was an assumption of yours, Mr. 
Sutton, not the testimony of the witness. 

Mr. Sutton: Now just one minute. Did you or did you 
not say in actual practice you would expect to encounter 
that? 

The Witness: I did not say that. 

By Mr. Sutton: 

Q. You did not. Did you say—well, rather than ^rgue 
with you about it, if it is in the record that you Would 

1854 expect a phase variance of two degrees, w r hat vfnuld 
be the interference at Portsmouth, Ohio, if sijch a 

phase differential should take place? A. I don’t believe 
that is in the record. 

Mr. Shuebruk: Two degrees referred to the reading on 
the phase monitors, accuracy of the phase monitors. 
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By Mr. Sutton: 

Q. Well, in order to produce this one point whatever it 
was, one point something at Portsmouth, it must maintain 
relative phase here plus and minus 51 degrees in your east¬ 
ernmost line of towers north and south direction! Is that 
not true? A. Yes, that is true, but that is not likely to hap¬ 
pen. 

Q. Well, now, are we talking about the same thing? I 
asked you whether or not it was necessary for you to main¬ 
tain a phase relation here of plus 51 and minus 51 degrees 
in your easternmost towers. A. Yes, that is true. 

Q. All right. Did you not testify that that might change 
to plus 52 and minus 52 degrees in actual operation? A. I 
answered questions about that, sir, which were based on 
your assumptions. I did not state that that would be likely 
to happen. What in an antenna of this system you mil 
find if there is any change it generally occurs 
1S55 throughout that system and they very seldom go be¬ 
tween towers. It is sort of a self-compensating 

array. 

Q. Well, assuming that your westernmost towers would 
change that much, be in a self-compensating arrangement 
such as you have specified, and they should be plus 52 and 
minus 52 at the same time that they are plus 52 and minus 
52 in the easternmost array, what would happen? A. In 
what direction? 

Q. In the direction of Portsmouth, Ohio. A. The radia¬ 
tion on— 

Q. Go ahead. A. The radiation on the ground might in¬ 
crease slightly, and by slightly I mean, oh, 25 percent. The 
radiation at the critical angle in the direction of Ports¬ 
mouth here, there would be no substantial change in that. 

Q. Now, did I understand you to say that there might 
be an error in reading phasing equipment which would be 
as much as one degree? A. Let me explain that. 

Q. Yes, any way you please. A. When I referred to the 
accuracy of a phase monitor, it is measuring the absolute 
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phase difference between two voltages or two currents* and 
I expressed a degree of accuracy that I thought a good 
monitor could read within three degrees, I believe thej rec¬ 
ord will show. 

1S56 Now, in the case of the operation with a directional 
antenna, that isn’t the point that you are concerned 
about. You are reading their relative phases and when the 
antenna is adjusted, you read a value and that value jgoes 
into proof of performance and is written into the licjense 
of the station. 

Now, it is the ability of the phase monitor to reset back 
to that point, that same reading as what you are operating 
and maintain an antenna by. And a good monitor can be 
set within one degree—reset; a good phase monitor can. 

Q. Plus or minus one degree? A. Less than that Within 
that one degree. 

Q. Then it becomes a question of the ability of the oper¬ 
ator in resetting the phase monitor, does it not, to deter¬ 
mine— A. Yes, there is a personal factor in that; yes* sir. 

Q. All right, now then in actual operation how often does 
the phase change on the phase monitor to the extent of| one 
degree or more, requiring resetting and in a design such 
as this? A. In my opinion, it doesn’t change very much. 
Now, I want to qualify this answer. Now please bear with 
me when I— 

Q. I will bear with you as long as you want. I have njiade 
several speeches; you can make some. A. Fine! That is 
just what I wanted you to say. 

1857 Now I am going to explain this answer and lj am 
going to use some actual operations that are identi¬ 
cal to this in explaining it. 

Your engineer associate in this case, Mr. Davis, designed 
the directional antenna, consisting of four elements to be 
operated with one thousand watts power and twelve nijiety 
kilocycles in Hickory, North Carolina. I did not partici¬ 
pate in the designing of that antenna, at all. But in order 
to help Mr. Davis out at the time where he was doing sev- 
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eral jobs, I volunteered to help—to adjust the WHKY di¬ 
rectional antenna. 

Now to refresh your memory on the WHKY directional 
antenna or to give you the facts on it, it consists of four 
towers located on the corners of a square. And you re¬ 
ferred yesterday to ratios of powers and from the maxi¬ 
mum to the minimum. 

All right. In the case of WHKY the ratio of the power 
radiated in the maximum is in excess of what we specified 
yesterday for the proposed WJIM directional antenna sys¬ 
tem. 

We adjusted that antenna—filed a proof of performance 
report on that thing with the Commission. And that proof 
of performance report is a matter of record with the Com¬ 
mission. And since that adjustment—and, of course, there 
has been a period of practical operation of that antenna. 

Now, in the operation of that antenna we have a phase 
monitor like we have been talking about and we have 
1S53 to measure phase to maintain that adjustment. And 
this phase monitor is capable of resetting to, oh, 
within one and a half degrees. 

If you want to be specific as to the type of phase monitor, 
it is a Victor J. Andrews phase monitor used down there. 
We have sampling loops on the tower just as we proposed 
here. 

Now, I would like to ask the Commission engineers and 
the counsel here in explaining the answer to vour qeustion, 
I would like to ask for this information in the maintenance 
and the operation of the WHKY directional antenna and if 
you want me to go further into detail I will show you how 
it compares favorably with the one proposed for WJIM. I 
would like to ask of the Commission have there been any 
citations, at all, in the case of WHKY in regard to the oper¬ 
ation of that antenna and the maintenance of that pattern. 
If the Commission will supply that information, I will con¬ 
tinue my answer. 

Mr. Welch: Well, Mr. Examiner, I don’t think we need 
quite to go as far afield as that. I am not trying to sup- 
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press any information here, but if we get too deeply in¬ 
volved in the WHKY antenna system—I think his answer 
now is probably full enough. 

He has left the thought on the record as to whether or 
not there has or has not been any citations oh the 

1859 point. I don’t see any necessity of our producing 
our records to indicate whether there have or have 

not been any citations since that time. 

I have no objection to explaining a comparable case] and 
his statement for purposes of this record that to the !best 
of his knowledge it has worked perfectly, but I don’tj see 
any necessity of throwing any additional information in 
here on performance of some other station that doesn’t 
have anything to do with these proceedings. 

Mr. Shuebruk: It is simple enough, Mr. Examine}*, to 
state whether or not there have been any citations. 

Mr. Welch: I don’t personally know. I don’t run around 
with all the citations of the Commission. 

The Presiding Officer: On the record as it now stknds 
there have been none. If there are any, I assume they; will 
be brought into the record sooner or later. There is no 
evidence here of any. 

Mr. Welch: I am not trying to suppress your answer 
or limit your information. It sounds to me as though tjiere 
haven’t been any citations. I don’t see any point in going 
any further and bringing more evidence of any other! sta¬ 
tion in this proceeding. As it is now we have some isug- 
gestions. I think we ought to limit ourselves to that with¬ 
out bringing— 

The Witness: If I may be permitted to do so, I wpuld 
like to state that there are no citations, but I wjould 

1860 like to have the Commission substantiate that and 
the reason— 

By Mr. Sutton: j 

Q. Would you state the basis of that statement, please, 
before you leave it? I don’t want to limit you and I want 
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yon to have other opportunity to go as far as you want to, 
Mr. Lohnes. When you make a statement of that kind, I 
think you should put in the basis for a statement that there 
is no citation; to your knowledge if that is true, but if you 
have access to the Commission’s records, why, you ought 
to state so and if you haven’t, why, it is just from your 
information. I have no objection to your making such a 
statement as that as long as you explain what the basis is. 
A. The basis is inquiring and looking at the Commission’s 
records. 

Mr. Welch: All right. The Commission will agree that 
there have been no citations, at all, in connection with 
W^HKY operation. 

The Presiding Officer. That seems to settle the argu¬ 
ment. 

Go ahead, gentlemen. 

The Witness: As a result thereof, I am of the opinion 
that the W\JIM directional antenna system proposed and 
as described in figures 3 and 4 of Exhibit 19 in this hearing, 
is capable of being adjusted in accordance with the pattern 
shown on figure 3 and the vertical radiation pattern figure 
4 and maintained within plus or minus 10 percent 
1861 of those values. 

Mr. Welch: Mr. Examiner, just to protect our¬ 
selves here, there have been no citations with respect to the 
WHKY antenna system. 

Mr. Sutton: Are you through now? 

Mr. IVelch: Just a moment, please. Maybe I will revise 
this again. 

Would you be satisfied with the statement that there have 
been no citations with respect to phase monitors or the 
phasing of the antenna system you are considering, 
W’HKY, and let it go at that? 

The "Witness: And the radiation resulting therefrom. 

Mr. W r elch: From the phasing of the— 

The Witness: Yes, sir. 

Mr. Welch: We will agree to that. 
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Mr. Sutton: All right, are you through? May I resume? 

Mr. Welch: I think so, George. 

I 

By Mr. Sutton: 

Q. Were tolerances specified in the WHKY antenpa and 
did you adjust the antenna within certain tolerances? A. 
The tolerances were not given to me. I didn’t design that 
antenna. I was given specific radiations on the construc¬ 
tion permit. I met those radiations particularly in the 
minimums, and in regard to the other directions, I do not 
recall whether the design showed tolerance values, 

1862 but knowing your engineering associate, I believe 

they did. j 

Q. In other words, you were instructed to adjust the an¬ 
tenna so that radiation at certain azimuth angles alofig the 
ground were met at certain values? A. Yes, sir. 

Q. And did all your measurements take place in or near 
the antenna of WHKY? A. Do you mean near—may I 
qualify that? 

Q. Well, within what area? In what radii? A. Thirty 
miles. 

Q. Within thirty miles. Did you at any time measure 
what the radiations resulting from those adjustments were? 
A. That is how I determined the radiation from those pieas- 
urements. 

Q. Did you at any time measure the result of radiations 
at points which were to be protected at distances greater 
than thirty miles from the antenna? A. I made an attempt 
at that. 

Q. Well, where did you attempt it? A. Binghamton, 
New York, another station on twelve ninety, WNBF,|when 
they had a three-directional antenna system I adjusted. I 
recorded on the top of the mountain southwest of jBing- 
hamton, tried to record the signal from WHKY. 

Q. How long was that afterwards, after you adjusted 
the antenna? A. Well, it was definitely afterwards 

1863 because there is no protection on the proof of per¬ 
formance pattern going to WNBF. 
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Q. That measurement you made at WNBF in New York 
was not in connection with proof of performance which 
you submitted to the Commission on the WHKY antenna, 
was it? A. No, sir, it was on my own initiative that I took 
and checked that antenna. 

Q. How many months afterwards? A. I will say ap¬ 
proximately twelve months afterwards. 

Q. And were you at WHKY at anytime between the time 
you adjusted the directional antenna and the time you made 
the measurement in New York? A. Yes, sir. I was. 

Q. How many time? A. Once. 

Q. And when was that approximately? A. The spring 
of 1943. 

Q. On a visit? A. On my way back from another job in 
the field. Stopped in to check on the WHKY antenna. 

Q. I see. Now, was one ratio used in the WHKY an¬ 
tenna? A. No, sir. 

Q. Now, will you refer to the pattern of the two and a 
half millivolt contour of WKRC as contained in their 
1864 application and in the affidavit of Mr. Davis and as¬ 
sume a point farthermost north of Cincinnati to 
which the two and a half millivolt contour extends. That 
would be somewhere up around Boundary, or New Pitts¬ 
burg, Indiana, and where the two and a half millivolt line 
intersects the boundary between Ohio and Indiana. 

Now will you give us the vertical angle that would be 
used in calculating the radiation from WJIM, which would 
arrive at this point we have described near Boundary? I 
think it would first be helpful to give the distance from 
Cincinnati—first give us the distance from Cincinnati, the 
center of the city, to approximately this point up on the 
Indiana line we are talking about. 

(Witness takes compass and measures.) 

A. The distance measured on the map contained in the 
WKRC exhibit from the center of Cincinnati to the point 
in question is eighty miles. 


205 


i 
i 

! 
i 

Q. Now will you proceed with the answer to the angle 
above the horizontal at WJIM’s proposed location whbrein 
the radiation at that angle would be to strike at this point 
near Boundary, Indiana? Give us the vertical angled A. 
The critical angle above the horizon is thirty-eight degrees. 
Q. And when adjusted so that the radiation of 30 inilli- 
volts at the critical angle towards Cincinnati occurs, 

1865 what would be the radiation at 38 degrees? A. 
When adjusted so that radiation at that critical an¬ 
gle would be 30 millivolts? 

Q. Yes. A. Per meter at one mile? 

Q. Yes. A. From the proposed WJIM directional an¬ 
tenna system, the nighttime interference limitation at that 
point under consideration will be 2.1 millivolts per meter. 

Q. You gave me the answer to a succeeding question 
rather than what the radiation would be at 38 degjrees. 
What was the radiation at 38 degrees when it is 30 at i20— 
at 28 degrees ? A. Oh, I beg your pardon. I am sorr^. 

Q. You gave me the final answer first. A. I thought) you 
said 30 at that critical angle. The radiation of 42 millivolts 
per meter. 

Q. Is that the assumption 42 millivolts? A. Yes, sir, at 
38 degrees above the horizon from Lansing. 

Q. All right, then, what will be the field delivered at) this 
point near Boundary, Indiana, we have been discussing 
when the radiation is 42 degrees at 38 degrees above the 
horizontal? A. You mean 42 millivolts. 

1866 Q. Forty-two millivolts. A. Per meter at one mile. 
All right, the field delivered there will be sufficient to 

cause an interference limitation of 3.0 millivolts per meter 
at one mile. 

Q. Three point zero. A. Will be the result limitation. 

Q. That would be in a field of a hundred fifty microvolts 
from WJIM at that point? A. It would be 1/20 of 13.0; 
yes, sir. 

Q. Then, would the field from WJIM at the critical alngle 
be sufficient to cause interference to the 3 millivolt conjtour 



206 


of WKRC in this northerly direction? A. What millivolt 
contour? 

Q. Three millivolt. A. With a 3 millivolt contour and 
what conditions? 

Q. Nighttime conditions and under your normal opera¬ 
tions here. A. Three millivolts under proposed operation? 

Q. Proposed operation of WKRC which we are talking 
about in all these questions; would the field of WJIM be 
strong enough to cause interference to the 3 millivolt con¬ 
tour of W 7 KRC in this northerly direction near Boundarv- 
Indiana? A. Yes, sir. 

Q. Then, under those conditions, WJIM would be the 
dominant source of interference to the proposed 
1867 service area of Station WKRC, would it not? A. I 
wouldn’t say about that, Mr. Sutton. 

Q. Well, investigate it and let’s find out. Taking the 
proposed operations. A. WTbat are going to be the pro¬ 
posed operations at other places? 

Q. Proposals of the applicants involved herein, KSD, 
WGR, and other applicants here on hearing as they pro¬ 
pose it. 

The Presiding Officer. Are we to assume, Mr. Sutton, 
that all of your questions are based on the proposals in 
the present applications and not on the suggestions by 
IV JIM? 

Mr. Sutton: I am still attempting to differentiate be¬ 
tween proposals and suggestions, whatever that happens 
to be. 

The Presiding Officer: I find some difficulty in keeping 
track of what you are talking about, whether proposals or 
suggestions. 

The Witness: I am not sure on answering that, Mr. 
Sutton, because there is—the radiation from KFYR which 
does not propose any change—and that might be higher at 
that point because now here you are 80 miles north of Cin¬ 
cinnati now. That is not right at Cincinnati from any of 
these others. 
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By Mr. Sutton: 

Q. Well, then, you did not take into account the proposals 
of the existing stations on this channel to prtoect 

1868 each other to the two and a half millivolt contour 
when you proposed for WJIM to interfere to| the 

three millivolt contour, did you? A. No, sir, not thatj far 
north of Cincinnati. j 

Q. All right. 

Mr. Shuebruk: Mr. Sutton, while you are about it, since 
it is more pertinent, would you ask him what the limitation 
is at the northernmost point of the suggested WKRC oper¬ 
ation? 

Mr. Sutton: I didn’t get your point. 

Mr. Shuebruk: Ask him what the limitation is to;the 
suggested northernmost point of the suggested WKRC 
operation. 

Mr. Sutton: I am not cross-examining on that subject, 
but I will permit an interruption if you want to bring it but. 

Mr. Shuebruk: Have you made that computation, Mr. 
Lohnes? 

The Witness: Yes, sir. 

Mr. Shuebruk: You might as well give it at this point. 
The Witness: Under those conditions, to the northern 
point of the suggested WKRC nighttime 2.5 millivolt per 
meter contour, the limitation from the proposed WJIM an¬ 
tenna is 2.1 millivolts per meter. 

By Mr. Sutton: ! 

i 

Q. And that point is how many miles south of the point 
to which we previously referred? A. Forty miles. 

Q. Now, assuming a differential phase shift, a differen¬ 
tial phase of 104 degrees instead of 102 as between 

1869 the two easternmost towers in the WJIM array, ^ay 
a difference of 104 degrees, or rather a sum of 104 

degrees there, what would be the interference to WKRC’s 
two and a half millivolt contour near Boundary, Indiana? 
A. Let’s go back to figure 4, Exhibit 19, and get it in front 
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of you. Assuming—on that assumption that you just 
stated, the two minimums in the horizontal plane which you 
referred to previously, are going to come a little wider 
apart, isn’t that correct, as we decided yesterday? 

Q. Well, you are testifying; I am not testifying. A. The 
vertical radiation toward WKRC—and we are still talking 
about that direction, that point you picked right on that 
line? 

Q. That is right. A. —has a minimum 12.9 degrees above 
the horizon and if the phase shift occurs suggested by you, 
that minimum in the vertical radiation pattern is going to 
go up and the radiation at the critical angle toward WKRC 
is, as a result thereof, going down. The resulting inter¬ 
ference limitation to the WKRC 2.5 millivolt per meter 
contour at this point is going to go from 3 down to some 
value depending—down around 2 millivolts. 

Q. All right, now assuming that is 100 rather than 104 
degrees, what happens ? A. The vertical radiation is 
1870 not going to be much different than that shown in 
the minimum. 

Q. Now, did you testify yesterday that the power radi¬ 
ated along that line, the field radiated along that line might 
vary as much as 50 percent? A. In the horizontal plane. 

Q. But not in the vertical? A. I assume that the vertical 
would go up in proportion. 

Q. Well, wouldn’t that be a 50 percent increase? A. De¬ 
pends—not in the changes you are referring to. 

Q. Well, on what changes would it go up 50 percent? 
A. In the changes where you had the positive increase in 
I>hase difference where you went from a relative difference 
of 102 degrees to 104 degrees, I pointed out to you that the 
minimums on the ground come apart and the minimum in 
the vertical radiation pattern goes up and the vertical ra¬ 
diation towards WKRC goes down, and if it does go up 
proportionately, it is still going to be within the limits. 

Q. So there would be no difference in the increase under 
any conditions of interference at this point near Boundary, 
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Indiana, whether the phase goes up—phase difference goes 
up there or the sum of the phase goes up to 104 degreesj or 
whether it goes down to 100 degrees? A. It remains sub¬ 
stantially the same. It will go down in the event the phkse 
difference goes up. In the event the phase difference 

1871 goes the other way you referred to, it will remhin 
substantially the same. 

Q. Now, what degree and how much time will be neces¬ 
sary on the part of an operator to maintain phases of the 
two easternmost towers so that they are exactly plus 51 
and minus 51 so that the one degree can’t take its place? 
A. I will qualify my answer before I start, again. This 
answer is going to be based on experience and an operation 
as critical as you have assumed. 

The time required for an operator to measure that 
change in phase could be as less as 30 seconds, could be |as 
much as 24 hours, depending upon when he gets around! to 
doing it. But the important thing is to note the change, 
and if a directional antenna system is properly adjusted, 
your lines terminated, so that you meet the conditions ?et 
forth in the theoretical pattern and on the construction 
permit, there are variations occurring in all of those sys¬ 
tems, and if you don’t make corrections to that, those varia¬ 
tions if properly adjusted in the first place, those varia¬ 
tions are minor and they come right back to it. 

There is yet to be a directional antenna put into opera¬ 
tion that doesn’t change somewhat in its characteristics 
with weather, insulators getting wet, the difference between 
dry ground, wet ground, frozen ground; but they will come 
back. There may be slight changes, but if an antenna!is 
properly adjusted, it will remain that way, and I 

1872 will give you a five kilowatt installation almost iden¬ 
tical to W JIM’s if you want the example. 

Q. You answered the question. A. Well, refer to radio 
station WGES, 1390 kilocycles, 5,000 watts, in Chicago; has 
a 4-element directional antenna system located on the cor¬ 
ners of a rectangle, I think the rectangle measures 184 de- 
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grees on the long side and 90 degrees on the short side. 
There, again, the ratio of the powers radiated and the mini- 
mums to the maximums are far in excess of what we 
pointed out yesterday. 

They use a phase monitor. It is a Western Electric 
phase monitor to be exact, and it can be reset to within one 
degree. And I think the records of the Commission will 
show that there, again, is an antenna which I adjusted and 
I had somewhat of a part in the designing of it. It will 
show that that antenna has been stable and they don’t have 
any citations on the antenna going out of adjustment. 

Q. And in that array is the radiation under six milli¬ 
volts? A. In the minimum it is. 

Q. From your design work on directive arrays, are you 
familiar with the fact that arrays having design character¬ 
istics wherein the sum of the spacing and phasing for a 
two element array is slightly over a hundred eighty de¬ 
grees, are particularly sensitive to small changes in phase? 

A. I can conceive of a 2-element array would be sen- 
1873 sitive and a 4-element might follow along those lines, 
Mr. Sutton. But it is in the directions where your 
changes occur and the effects of those changes are the im¬ 
portant things to consider. It isn’t whether or not the 
antenna changes slightly. It is what it does to the other 
stations it is protecting when it does change. That is the 
important thing and that is what they get a citation on. 

Q. Now*, will you answer my question, please? Are they 
sensitive wherein the sum there of the differential phasing 
and the spacing is in excess of a hundred eighty degrees; 
are they particularly sensitive to small changes in phase? 
A. The minimums will shift, yes, sir. 

Q. What is the differential phase between the northern 
and southern towers in your proposed WJIM? A. One hun¬ 
dred two degrees. 

Q. And your spacing? A. Eighty degrees. 

Q. And the sum of those two is? A. Hundred eighty two. 

Q. And then is this antenna sensitive to small changes 



in phase? A. Yes, and as we have pointed out before, the 
results of those small changes I don’t think are significant. 

Q. But nevertheless regarding that, if this array is put 
in and adjusted as you propose to adjust it, it yill 
1874 cause interference to the approximate three millivolt 
contour of WKRC to the northernmost as proposed; 
to the northern direction. A. As WKRC is proposed, hud 
up at that northern extremity (indicating). 


1905 Q. In other words, ten percent won’t be covered 
by the five millivolt per meter contour and twefity 
percent by the two? Is that right? A. Will you please re¬ 
state that. 

Q. That’s right; instead of saying the reverse, I had bet¬ 
ter state it again. 

Approximately ten percent of the population of the met¬ 
ropolitan area of Lansing will not be covered by the two 
millivolt per meter contour and approximately twenty per¬ 
cent of the population of the metropolitan area of Lansing 
will not be covered by the five millivolt per meter contour 
as proposed? A. That is my estimate; yes, sir. 

• * * * * • * * * i * 


1914 Mr. Sutton: I have one question, Mr. Examifier. 

Do you use the term “to let WJIM live, so to 
speak”—were you referring to reduced limitations of in¬ 
terference? 

The Witness: Yes, sir. 

Mr. Sutton: Is it living now under a 10 millivolt limita¬ 
tion? 

The Witness: Yes, sir. 

Mr. Sutton: That is all. 

I 

* # * # * # # * * i • 

1918 The Presiding Officer: Let’s hear the cons befbre 
we get to the pros. 

Mr. Sutton: Without repeating all the details as |set 
forth by Mr. Smith, the record speaks for itself as to w|iat 
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is in and what is applicable to WKRC. There may be some 
differences as to what was specified for WKRC as between 
KSD—but the record brings that out. 

With respect to the issue, and as it affects WKRC, I 
asked the witness specifically what his objectives were, and 
he named two, and in neither case did he mention the most 
efficient use of the channel or the equitable use, but merely 
to accommodate WJIM, and as finally given by him, so as 
“to let WJIM live. ,, 

I join in the motion for the reasons set forth, not only 
by Mr. Smith, in that the proposal is incomplete, and with¬ 
out taking the time to go into it, the record reflects what the 
witness has not supplied. 

No such proposal could be accepted under the rules of 
the Commission, because it does not reflect full information, 
and as set forth in the rules, was required with respect to 
any directional antenna. 

I, therefore, join in the motion to strike. 

• #•••••*•• 

3026—By Mr. Shuebruk: 

• ••••••••• 

Q. Mr. Sutton asked you to determine the population 
within the 18 millivolt per meter nighttime interference- 
free contour of WJIM as proposed with WKRC operating 
as proposed. 

Have you that figure? A. Yes, sir. 

The population within the 18 millivolt per meter contour 
for the proposed WJIM is approximately 115,000 people. 

• *•*•••*•* 

1680 Q. Let me ask you this first. Does WJIM cause 
any objectionable interference day or night to the 
operation proposed in any pending application? A. No, sir. 

• ••••••#•• 

1713 “Does applicant request the assignment of all or 
any part of the facilities, that is, frequency, hours of 
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operation, now assigned to any other station or stations?” 
And the answer is “No”. 

Mr. Shuebruk: That is right. That is true and it is Istill 
true, Mr. Examiner. 

i 

• # • • • • * • # • 

j 

1727 The Presiding Officer: To determine the ifiost 
efficient and equitable manner in which the 550 kilo¬ 
cycle channel may be utilized. Is that it? 

Mr. Shuebruk: Regional frequency. 

The Presiding Officer. That is pretty broad language. 
Anything else on the question, gentlemen? 

Mr. Sutton: In raising the objection at the outset, I 
stated that the proposal was not in proper form, according 
to rules. If you have a copy of the rules, sir, I refer ^ou. 
to rule 3.33, which refers to the information that must be 
supplied in which it says: 

“No application for authority to install a directional an¬ 
tenna will be accepted unless a definite site and full details 
of the design of the directional antenna are given with the 
application. See data required with applications involving 
directional antenna systems.” 

Then under the Standards of Good Engineering Prac¬ 
tice, where rule 3.33 is explained, section 3 on page 27, it 
therein sets forth the details of what must be submitted 
with a directional antenna before it would be considered 
by the Commission. And there are approximately five sub¬ 
sections thereunder dealing with the data that must| be 
supplied, one of which, height of vertical lead of each -ele¬ 
ment in feet; over-all height in feet of each element above 
ground level; over-all height in feet of each element above 
mean sea level; details of ground system for each 

1728 element; calculated field intensity contours for 250, 
25 and 5 millivolts and populations; data used in 

computing the above patterns; formula used for calculating 
both horizontal and vertical patterns and sample calcula¬ 
tions; all assumptions made; complete tabulation of |cal- 

culation data used in plotting patterns; all values of field 
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intensity less than 10 percent of the effective field intensity 
of the pattern shall be shown on an enlarged scale in ac¬ 
cordance with (A) and (B) above; the exact height; the 
exact site. 

Now, those are the requirements I have set forth here 
very quickly. They are not specified in Exhibit 20, which 
is now before you and on which objection was raised. 

The point is simply this: If an applicant is required to 
place that information before the Commission and he may 
not proceed without such information, then likewise, in turn, 
anyone who desires to change a pattern which is before the 
Commission, must likewise submit such data. 

In other words, we are faced with a situation here—the 
first question I believe was asked, we referred to figure 2, 
started into a pattern. We have no site information, we 
have gone through this application, we do not know what is 
definitely proposed by counsel for WJIM and in that re¬ 
spect it does not meet the rules of the Commission, nor the 
requirements of the Standards of Good Engineering Prac¬ 
tice. 

In addition thereto, since counsel for the Commis- 
1729 sion has raised the question that this involves the 
use of—new use—or change of the existing facilities 
of the station, and could go so far as to enforce a reduction 
of power on Station WKRC, I refer you to section 409-A 
of the Act, which reads as follows: 

“Any Member or Examiner of the Commission, or the 
Director of any division, when duly designated by the Com¬ 
mission for such purpose, may hold hearings, sign and issue 
subpoenas, administer oaths, examine witnesses and re¬ 
ceive evidence at any place in the United States designated 
by the Commission, except”—and here is the exception— 
“that in the administration of Title 3”—and that is radio 
matters— 4 4 an Examiner may not be authorized to exercise 
such powers with respect to a matter involving a change of 
policy by the Commission, revocation of station license, new 
devices or developments in radio, or new kind of use of fre¬ 
quencies.” 




215 


i 


i 

l 

i 

! 


If this hearing goes to that point of the new—and as| coun¬ 
sel pointed out yesterday, although I don’t agree with him, 
he said 550 was in fact a new frequency. It is not. it was 
allocated in 1928 as a regional frequency and it has been 
such ever since, but it has merely had a wartime restriction 
placed on it with respect to the use of power prior to the 
war when the national defense issue arose, which restriction 
was merely removed. ' 

The Commission has not changed the classification 

1730 or type of frequency. But if the hearing is to igo to 
the extent as indicated by Commission counsel^ then 

section 409-A applies. 

In addition thereto,—I have forgotten the exact section 
but I am sure that I can quote the substance. Pardon me 
just a moment. The section I refer to—I think I can quote 
it—and that is the frequency power-hour of the station may 
not be changed without a hearing. I 

Now, the court has held in numerous instances, numerous 
cases, that proper notice of a hearing must be afforded an 
applicant. The Commission may change the power-hours 
of operation of a frequency if it be in the public interest. 

Now they have made no such order as that, and jsince 
counsel has raised this, I want it clearly understood that you 
must take into account that section of the Act if you are 
attempting to broaden this new issue to the extent that you 
may change any of the present operating assignments! 

Yesterday I read to you the question there as to whether 
or not any of the facilities of an existing station were re¬ 
quested. The answer was “No.” That is the power-hour 
of operation. 

Now, it will be shown by this witness, and it is now indi¬ 
cated here, by this witness that on the daytime anc} the 
nighttime power here proposed in this Exhibit 20, a reduc¬ 
tion in the radiation, that is, the power, in a given 

1731 direction is requested. That is, over and above,that 
which is now radiated in that direction, and thatj is a 

request for power of an existing station. 


i 

i 

I 


216 


The question that I have in mind, in the old WGY case, 
which has not been reversed, the Commission attempted to 
modify the terms of the license of an existing station with¬ 
out a written application therefor. 

That case was appealed and the court of appeals’ deci¬ 
sion holds. And that station operated on 790 kilocycles 
from 1928 to 1939 under that decision, in which the Com¬ 
mission attempted to change the assignment of that station. 

The Presiding Officer: Without notice of hearing? 

Mr. Sutton: Without notice of hearing. It occurred, sir, 
at the time of the allocation in 1928 when all stations’ fre¬ 
quency power-hours of operation were changed. 

I raised that case in response to Commission counsel’s 
statement that this hearing was broad enough that the Com¬ 
mission could reduce the power of WKRC even to a hun¬ 
dred watts. 

The point that I make is that the issue cannot be so broad 
for that purpose, and if that is the purpose of this hearing, 
then it isn’t a proper issue for that purpose, because the 
court has held in numerous cases that licensees are entitled 
to proper notice, and by proper notice I think it means that 
it is not so general that anything can be done, so that 
1732 we have some idea and know what is before you, so 
that we may have some opportunity to present it and 
to oppose the issue. 

In this case here there is a specific site, a specific applica¬ 
tion before you. Now, somebody comes in with a general¬ 
ized statement and says, “You could do this.” If that is 
to be considered, then my point is, the one proposing such 
a change or suggestion must meet the requirements of the 
rules and the standards so that a proper defense can be 
made to such a proposal, and this proposal is defective in 
that it does not—there has not been any site described here. 
There has just been a pattern submitted, and we are en¬ 
titled to oppose that. 

I think the Commission is entitled to know the objections 
to that proposal. And until it is specific enough so that full 
information can be placed before the Commission, it is too 
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general in order to bring full light, bring it to the full; atten¬ 
tion of the Commission. 

♦ * # # # * • • * | ♦ 

i 

1740 The Presiding Officer: I have permitted thisj argu¬ 
ment to carry on at length, because, frankly, I was 

disturbed by the breadth of the issue as interpreted by 
counsel in offering his exhibit. I am still somewhat dis¬ 
turbed by the far-reaching effects of permitting such ;broad 
interpretation of the new issue that has been imported in 
the case by the Commission. 

However, as I see it, the case started off on the basis of 
the application filed with the Commission which was desig¬ 
nated for a consolidated hearing. After we had proceeded 
to some extent on the basis of the issues so arising in the 
case, the Commission imported this new issue involving the 
question as to the efficient and equitable use of the channel 
in question. 

1741 I am inclined to the view that, by importing that 
issue, we have made this a double-barreled casei One 

is on the basis of the issues that arise as a result of theifiling 
of the applications and the designation of those applications 
for hearing. And the new issue converts the trial, in part 
at least, into general channel study of the 550 kilocycle 
channel, insofar as that study may be made on the specific 
issues and to the efficient and equitable use of that channel. 

I think the Commission has power to launch a general 
study of the 550 channel and any other channel which is 
subject to its jurisdiction. 

There is the question of surprise. I think the doctrine of 
surprise requires an administrative proceeding just as effec¬ 
tively as it does in court proceedings. Administrative tri¬ 
bunals may have more discretion in deciding how to jmeet 
genuine surprise when it develops in the course of a Rear¬ 
ing, perhaps, than the courts have. 

However, surprise is surprise, and it is the view ofi The 
Presiding Officer that when surprise is indicated in the 
course of a hearing, we must give ample opportunity to 
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those who may be surprised to prepare against that sur¬ 
prise. 

I was disturbed yesterday and I am still somewhat dis¬ 
turbed, because of the possibility that the broad interpreta¬ 
tion of the issue contended for here may result in some de¬ 
lay; may result in considerable delay. 

1742 I don’t like delay. But we will permit delay and 
any amount of delay in order to make the proceedings 

absolutely fair, and see that no one is penalized as a result 
of any surprise that is brought in as a result of interpreta¬ 
tion of an issue that has been imported in the case. 

I further agree with Commission counsel that when an 
issue is imported into the case, by testimony from the wit¬ 
ness stand, offering a plan, or suggesting a plan, contrary 
to the plan proposed in an application of another applicant, 
it is incumbent upon the applicant who makes such proposal 
from the witness stand to take up the ball and carry it all 
the way through. That is his proposal; he must support it. 

I further agree with Commission counsel’s introduction 
of an exhibit which suggests a different directional array, 
which might be or might not be accepted by the party to 
the case for whom the suggestion is made, may not be very 
cogent as a piece of evidence, may have no cogency or sig¬ 
nificance whatever unless it is followed by additional evi¬ 
dence carrying out and giving us a complete picture on 
every phase of the case as a result of that suggestion. 

With that general understanding, gentlemen, particularly 
in view of the fact that the Commission now has before it 
another case in which the same question arose, and in which 
the proposals were admitted in evidence, and in view of the 
fact that it would present a rather complicated pic- 

1743 ture to the Commission to have two voluminous rec¬ 
ords before it, one in which the ruling went one way 

and the other in which the ruling went the other, and in 
view of the all important fact that under our regulations 
The Presiding Officer does not decide the case but merely 
takes the evidence, makes up the record, after which the 
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Commission issues the proposed report, I am inclined to 
the view that the motion—the objection to the particular 
portion of the exhibit referred to here, should be overruled 
for the time being, at least, and that we should proceed on 
the theory that in part, at least, the Commission has im¬ 
ported into this case an issue which contemplates a general 
study of the most effective and equitable use of the 550 kilo¬ 
cycle channel. 

I therefore overrule the objection. 

Mr. Sutton: May I note an exception, please, sir, as a 
matter of procedure and not attempting to drag this ijuatter 
out. Will it be necessary under that ruling for me to pbject 
to each question as answered? I will try to do so as briefly 
as possible and not prolong the argument. I don’t like to 
ask for general objections, hut under the procedure! 1 am 
bound to in order to preserve my rights in objecting to a 
question unless there is some understanding that may be 
reached. 

The Presiding Officer: There is no objection from coun¬ 
sel for any of the applicants here. Suppose we let the 
record show at this time that an objection followied by 
1744 an exception will be noted to any offers of testimony 
or exhibits which would have the effect of changing 
the proposal of any applicant in this case. Is that satis¬ 
factory? ! 

Mr. Sutton: That is satisfactory to me, sir. 

Mr. Shuebruk: Mr. Examiner, in explanation of that, 
may I again state that the material offered here is n^t of¬ 
fered with a view to changing the existing proposal bf an 
applicant. It is offered pursuant to the issue as to the most 
efficient and equitable use of the channel. 

The Presiding Officer: I realize that. I think we ail re- 
alize that. The effect of the proposal is, trying to prepare 
the way for a conditional grant by the Commission; that is, 
for the Commission to grant an application in part or rather 
grant part of what is applied for rather than all of wh(at is 
applied for, or a grant conditional upon an applicant chang¬ 
ing its proposal. 


i 
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Mr. Shuebruk: More basic, Mr. Commissioner, is the fact 
that the information is submitted so that the Commission 
can consider it in acting on the pending application, sir. 

The Presiding Officer: We are talking about the practi¬ 
cal effect of it, though. I think that is the practical effect 
of it. If the Commission considers it at all, it will consider 
it in connection with the question as to whether it would be 
advisable to grant some of the applications conditionally. 

• ••••••••• 

1780 Mr. Shuebruk: No. Excuse me, Mr. Examiner. I 
offer WJIM Exhibit 20. 

The Presiding Officer: Objections? 

Mr. Sutton: Yes, sir. 

Mr. George Smith: The same objection. 

1781 The Presiding Officer: The objection is overruled 
and the exhibit will be received in evidence. 

• *•••••••• 

Excerpts from Testimony of George C. Davis 
2234 By Mr. Sutton: 

• ••••••••• 

2237 Q. Now, with respective to your objective, Mr. 
Davis, in the design of this pattern, what objectives 

in the way of coverage did you have in mind in attempting 
to set up a daytime service area for WKRC? A. First, to 
provide strong signals throughout the metropolitan district 
of Cincinnati and particularly a signal strength in excess of 
25 millivolts per meter over the business and industrial 
areas of the city. 

Second, the preservation of the present service of WKRC. 
Third, the improvement, wherever possible, of the pres¬ 
ent general service of WKRC. 

Fourth, a radiation permitted toward WGR, equivalent to 
5-kilowatt non-directive operation. 

Fifth, maintaining the same general level of sig- 

2238 nals toward WIND and KSD. The signal actually 
radiated toward KSD is slightly less than to the 
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north at the direct bearing and somewhat more to the south 
at that direct bearing. 

Q. Does that generally cover your primary objectives? 
A. Yes. Another limiting influence, of course, was the fact 
that I wanted to use the same location, obviously, and the 
same tower setup as would fit into a nighttime directive 
picture. 

Q. Taking into account the population distribution, just 
generally speaking, because actual figures will be in the rec¬ 
ord, but the population generally in the area around Cin¬ 
cinnati—how does it compare, which is the most thickfy pop¬ 
ulated area? A. The areas generally north and northwest 
and northeast are more thickly populated than is the area 
to the southeast and south into Kentucky. 

Q. Is there considerable variation between the distribu¬ 
tion of population in the direction of northern Ohio and 
north from Cincinnati as compared with the direction, say, 
south and southeast? A. Yes, there is a very substantial 
difference. 

# * • * * • * # * • 

I 

2273 Q. What have you to say with respect to the use 
of the channel in so far as it is proposed by WKRC, 

and aside from the proposal of WJIM for WKRC?| A. I 
believe the proposal here made by WKRC to contribute 
substantially to a fair and equitable and efficient use pf the 
channel, in that by such operation, protection will be af¬ 
forded to KSD and to WGR, thereby permitting other sta¬ 
tions on the frequency to render a substantially improved 
night-time service area. 

The proposal of WKRC does not increase the RSS jin ex¬ 
cess of that permitted for a Class 3A station to 

2274 others, particularly KFYR or KTSA or KOY or 
KOAC. 

In the KTSA case, I am anticipating that a limit of ap¬ 
proximately 2.5 millivolts will occur from the operation of 
KSD. Protection will continue to be afforded to CJHMN 
and CFNB, the Canadian stations on the frequency. 


I 

i 




222 


Improved service in the Cincinnati area will occur from 
the proposed operation as set forth on Figure 17. The 
service of the Columbia Broadcasting System, or a service 
with such programs, will be extended generally, as indi¬ 
cated on Figure 14, from the dashed line shown thereon, to 
the solid line representing the WKRC 2.5 millivolts per 
meter night-time contour. 

The array was designed with the width of protection 
angles for KSD and WGR in mind. 

I might point out that increased protection to WGR re¬ 
sults in a small area northeast of the transmitter site, which 
will not then receive primary service, but which now re¬ 
ceives primary service. The population in that area is 
about 8,400 persons. That is in Warren County, Ohio. 

The gain in night-time service will be some 631,000 per¬ 
sons, or a 66 per cent gain in population. 

Q. Are you familiar with the time when regional stations 
on frequencies other than 550 were permitted to go to 5 
kilowatts? Can you name the time for it so that it 
2275 may be in this record? A. That was with the adop¬ 
tion of the rules, I believe, in August 1939. 

(Discussion off the record) 

By Mr. Sutton: 

Q. To place it more accurately, was it not authorization 
in March 1939 which permitted regional stations, w r hen they 
shifted their frequency under the NARBA agreement to 
go to 5 kilowatts? Did it not go into effect at that time? 

(Discussion off the record) 

Mr. Sutton: To clarify, may the Examiner take judicial 
notice of the date of authorization for regional stations to 
go to 5 kilowatts ? It is my impression that it went into ef¬ 
fect at the time of the effective date of NARBA, which was 
1939. 

The Presiding Officer: Is there any particular point in 
bringing it up? 
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Mr. Sutton: It is not a matter at issue here particularly. 

The Presiding Officer: At all events, it is agreed that it 
went into effect in 1939? 

Mr. Sutton: Maybe I am mistaken, but whatever the 
date was. 

By Mr. Sutton: 

Q. When other stations went to 5 kilowatts, stations on 
550 were not permitted to go to go to 550 at nigfyt, is 
2276 that true? A. There was a general limitation to that 
effect. We secured an exception thereto on behalf of 
KFYR because of its location geographically at Bismarck, 
North Dakota, and also because of the type of directive ar¬ 
ray proposed for use at Bismarck. 

# # * • # # • • • • 

I 

2301 Q. Now, you directionalized the proposed opera¬ 
tion in order to protect other stations on the chan¬ 
nel? A. Yes, sir. 

Q. And why is that? A. Well, as a practical matter, it 
is my opinion as a consulting engineer that we couldn’t 
possibly have secured a grant of the application, if we did 
not protect them. As another practical matter, the pro¬ 
posed array concentrates the energy over the most densely 
populated arenas, one of the major lobes being direbtly 
southeast over the City of Cincinnati, and a northern llobe, 
through a densely populated section of southwestern Ohio 
and southeastern Indiana. 

As another reason for proposing directive operation, is 
that it is part of a plan in order to secure additional pro¬ 
tection from other stations as well as render protection to 
them. 

Q. In other words, the directionalizing by WKRC, for 
example, serves to increase the service area of other j co¬ 
channel stations? A. Yes, sir. 

Q. And enables them to serve a larger area in popula¬ 
tion? A. That is correct. 


i 

i 

j 

i 

i 
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Q. And that, in your opinion, is desirable from the point 
of view of making an efficient, equitable use of the 

2302 channel? A. Very desirable, sir. 

Q. Now, do the same considerations for protection 
apply to an applicant who is not now on the channel as 
to an existing station on the channel? A. No. We couldn’t 
possibly have designed a directive antenna for the more 
efficient use of the frequency at Cincinnati if we had taken 
into consideration the several applications for the use of 
550 kilocycles. 

Q. WTiat applications would you have had to take into 
account? A. There were several. I believe there were 
three from Michigan at one time. 

Q. Presently involved in the proceedings. A. Of those 
that are presently remaining in the proceedings, I would 
have had to give some consideration to the application from 
Atlanta, Georgia, and the application of WJIM at Lansing, 
Michigan. 

Q. Now, you have testified, I believe, that the direetional- 
izing of the existing stations in order to afford mutual 
protection was a reasonable step in the efficient and equit¬ 
able use of the channel? A. Yes, sir, I did. 

Q. Now will you explain why the same process of direc- 
tionalizing doesn’t apply to an applicant who is not 

2303 now on the frequency? A. It has applied to some 
extent in connection with the Atlanta application. 

Q. As directed towards that applicant or as incidental 
effect of protecting an existing station? A. Well, I believe 
that so far as radiation toward CMW is concerned, I may 
have been successful in assisting in the prosecution of an 
application with greater radiation toward CMW. But as 
a practical matter in connection with the design of the ar¬ 
ray, the setting forth of a system which would serve Cin¬ 
cinnati and protect WGR, KSD, KFYR, and KTSA, as well 
as CFNB and CHLN, that the spacing, phasing, orienta¬ 
tion, line of towers and location of towers, et cetera, was a 
reasonable solution to the problem. 
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It was considered by me to be generally impractical and 
undesirable to protect the Lansing applicant since— j 
Q. Why is that? A. —since it would appear that in 
order to render such protection, the service population lost 
by WKRC otherwise obtainable by it, could actuary be 
greater than the service population gained by Lansing. 

• * # • * • • • « j • 

2251 A. Figure 14 is a map showing the present and 
proposed night-time services of WKRC and the lo¬ 
cation of other Columbia Broadcasting System primary 
service contours in the area concerned. 

The area north of Cincinnati was particularly examined 
with respect to other primary service from CBS stations. 

WHIO will serve a part of the area to be gained during 
night-time hours with primary service, as will WLBC serve 
a small portion of Delaware County, Indiana, as indicated. 

Q. Since it is in the record, but so that it may be jhere, 
at this particular point, what is the network affiliation of 
WHIO? A. Columbia Broadcasting System. 

Q. And WLBC? A. Columbia Broadcasting Systeijn. 

Q. AndWFBM? A. Columbia Broadcasting Systep. 

• # * * • • • • • • 

2253 Q. Does that illustrate all of the primary niight- 
time service in the areas here arising from Colum¬ 
bia Broadcasting System affiliated stations? A. For the 
area gained to the north of WKRC, yes. 

• • • • • • # # • | • 

2361 Q. What was the purpose, Mr. Davis, in shoWing 
night service from CBS stations only in Figure 14? 
A. To indicate directly that WKRC would be the only! sta¬ 
tion providing a primary CBS service to the area, particu¬ 
larly north of Cincinnati, were this application granted- 

• • • • • • • * • i • 

i 

2259 By Mr. Sutton: j 

Q. Mr. Davis, have you had an opportunity to examine 
the directive pattern which WJIM proposes to in- 
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2260 stall for its operation at Lansing, Michigan? A. Yes, 
sir. 

Q. Did you hear the testimony of Mr. Lohnes, George 
Lohnes, in connection therewith? A. Yes, sir. 

Q. Do you recall a reference during the testimony of Mr. 
Lohnes regarding the specifications and operation of the 
directive antenna of WHKY, which I believe he said was 
designed by your organization in your office? A. Yes. 

Q. Do you have the specifications of that directive an¬ 
tenna? A. Yes, sir. 

Q. Will you give them? A. The directive antenna is a 
four-element system having a field of IF for the southwest 
radiator, and a field of 0.8F for the northwest radiator. 
The four-element system has the towers placed in a square, 
with 135 degrees’ separation between towers. Each east¬ 
ern tower has 0.9F as the field of its western relative tow r er, 
and each north tower has a field of 0.8 of its relative south 
tower. 

The phasings are as follows: southwest, zero; north¬ 
west, plus 68; southeast, 180; northeast, plus 248. 

The radiator height is specified as 97 electrical degrees. 
The line of towers is north 3 degrees west. 

In addition to those specifications, tolerance val- 

2261 ues have been specified toward KOIL, WHIO, 
WKNE, and WTOC. 

Q. Does the sum of the spacing and phasing in that ar¬ 
ray approximate 180 degrees? A. No, it does not. Taking 
the east to w^est combination, the sum is 315 degrees. Tak¬ 
ing the north to south combination, it is 203 degrees. 

Q. Mr. Davis, let us take the question of the case where 
the spacing and phasing of an array approximate 180 de¬ 
grees and divide it into two parts: first, questions of de¬ 
sign of the directional array; and secondly, a question of 
installation, adjustment, maintenance and operation, into a 
second part. 

I call your attention to the first part, that of the design 
of a directional array. What problems are involved when 



227 


i 

i 


you have a situation where the sum of the spacing and 
phasing approximate 180 degrees? A. One finds ini such 
computations that very small variations in phasing, on 
the order or one or two degrees, can produce large yaria- 
tions in the location of the nulls obtained from the system. 

Q. Let us get right down into fundamental electricity so 
that this can be illustrated, using vectors. What changes 
take place and what changes can be produced when you 
have a very mild change in one vector, and the| per- 

2262 centages that may arise? A. I would like to re¬ 
strict that to the range of field ratios in the vicinity 

of one to one, for the respective radiators. 

Q. Yes, taking into account the field ratios of one tp one 
and your vectors involved. A. The magnitude of thp re¬ 
sultant vector obtained from analysis of a pattern having 
the sum of the spacing and phasing at approximately 180 
degrees can vary quite rapidly with small changes in phas¬ 
ing at any particular angle. Also, the location of the| null 
concerned will shift rapidly. 

For instance, in the case of a spacing of 100 degrees and 
a phasing of 80 degrees,— 

Q. Spacing of what? A. Spacing, 100; phasing^ 80. 
—the null will be located in the line of towers. By shift¬ 
ing the phase to 82 degrees, the null is shifted approxi¬ 
mately 10 degrees. When a current ratio in the ordpr of 
0.9 or less is used in combination with such phasings and 
spacings, the resultant variations are not so important as 
when one must hold a one to one radiation ratio from re¬ 
spective towers. 

So far as percentage shift is concerned, if the computa¬ 
tion indicates, say, for one kilowatt operation, a radiation 
of 3 or 4 millivolts, a very minor shift in phase for current 
ratio can give a 100 per cent change; that is, up to 6 milli¬ 
volts per meter, at some particular angle, so that 

2263 the percentage change where computations indicate 
very low fields can actually be very great. 

Q. In the design of this WHKY antenna, how many criti¬ 
cal nulls were involved? By that I mean, in how many di- 
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rections was it necessary to maintain nulls with minor lobes 
in between such nulls? A. There are two nulls in the line 
of towers. One of those is directed at WTOC, and the 
other one, to the north, is not directed toward any partic¬ 
ular station. In the northern half of the pattern, there is 
a component of an incomplete null approximately 33 de¬ 
grees off the line of towers. That was done to provide for 
protection to WHIO and WKNE. Actually, none of the 
nulls are what I would call critical, so far as adjustment 
of the system is concerned. 

The computed radiation toward WTOC was on the order 
of 17 millivolts per meter, and the maximum permissible 
value indicated was on the order of 100 millivolts per meter. 

(Consulting papers) Correct that last value of 100. The 
value is shown to the enlarged scale of approximately 20.5 
millivolts per meter in that direction, and that is for an 
original computation with current unbalance. 

Q. I call your attention to Figure 3 of Exhibit 19 of 
WJIM. You have a copy there, have you not? A. No, I 
have not. 

Q. We can look at this together. (Producing paper) 
As I figure it, in that design, in Figure 3 of 
2264 WJIM Exhibit 19, there are six nulls in the direction 
of stations which must be protected. A. There are 
six nulls shown. They do not all fall in the immediate di¬ 
rection of stations which must be protected, but generally 
over the southern, the 220 degrees of the antenna system. 

Q. With regard to the question of protecting stations on 
the same channel and reducing the radiation, does the prob¬ 
lem in the design of the directional antenna for WHKY ap¬ 
proximate or resemble the problem presented in the case of 
Figure 3 of Exhibit 19 of WJIM? If not, how do the prob¬ 
lems differ? A. I consider that the adjustment problem 
and maintenance problem in connection with Figure 3, Ex¬ 
hibit 19, type of directive antenna is ever so much more 
critical than that set forth in— 

Q. I am speaking of design first, pardon the interruption. 
I have not touched on the maintenance and operation yet. 
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Does the design, the problem of the two designs, approxi¬ 
mate or resemble each other, in that you have certain di¬ 
rects and certain stations and the number of stations in¬ 
volved? A. There is this resemblance, that in each case we 
are seeking to protect other stations with a directive array. 

Q. I am speaking of the number, principally. A. 

2265 There are five stations shown requiring protection 
or consideration in the WHKY pattern, and there 

are six in the case of WJIM. 

Q. And in the case of the WHKY antenna, you used a 
modified figure eight, did you not?—with two major Ibbes? 
A. Yes, sir. 

Q. And in the case of WJIM, there is one major and how 
many minor lobes involved? A. There is one major lobe, 
and I would say there are five minor lobes. 

Q. Have you completed your description of the problems 
involved in the design of the two antennas? How about 
distances? Are they anything like the same approximate 
distances or not? A. Yes, in cases, there are similar dis¬ 
tance values set forth. 

Q. I see. A. The distance from WHKY to WTQC is 
250 miles. That from WJIM to Cincinnati is 247 miljjs. 

Q. Let us go to the question of adjustment, installation 
and maintenance, and discuss the question of the twp an¬ 
tennas and also whether or not there are complicated prob¬ 
lems involved in the WJIM antenna which are not involved 
in the WHKY antenna. A. I believe that tfie ad- 

2266 justment, and particularly the maintenance df the 
WJIM pattern, is very much more critical and sus¬ 
ceptible to variations than is the WHKY pattern, j The 
reasons are, the specification of unity field ratios for all 
four radiators in the WJIM case, and component radiation 
ratios in the WHKY case of 0.9 and 0.8. 

Furthermore, in the WJIM case, a shift of two degrees in 
the relative phasing north to south can shift the null as 
much as 9 degrees on the pattern, in the general direction 
of WKRC. The sum of the spacing and phasing noifth to 
south in the WJIM array is 182 degrees. 

i 

i 

i 
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I qualified that north to south, didn’t I? Yes, that is 
correct. 

Q. Yes. 

What would cause shifts in the phasing of an antenna of 
the order you have mentioned, after it is adjusted and put 
in operation, Mr. Davis? A. Well, variation in the elec¬ 
trical characteristics of the component parts of the phasing 
system, possible variation in resistance or reactance of a 
tower of a very small order of magnitude which may be 
occasioned by slight changes in the ground system, with 
weather; at times arrays will shift slightly with heating of 
the condensors used in the phasing equipment, either at the 
transmitter house or in the tuning cabinets at the base of 
the tower; it is also possible for shifts to occur if the 
2267 contact resistances may vary, either at relays, if 
used, or at the junction point of tuning clips and 

coils. 

Q. What effect would this have on the proposed service 
area of WKRC, if phase shifts of one or two degrees, such 
as you have set forth here, should take place in the opera¬ 
tion of the proposed antenna of WJIM in the event that it 
is authorized and installed? A. It would produce a vari¬ 
able interference situation in the WKRC service area; a 
shift which would extend the width of the null would have 
a tendency to decrease the radiation and interference di¬ 
rectly on a line toward WKRC; a shift which would have a 
tendency to cause the minor lobe toward WKRC to disap¬ 
pear, would cause increased interference in the direction 
of WKRC at the critical vertical angle indicated on Figure 
4 of Exhibit 19 of WJIM. Likewise, the radiation at higher 
angles than that indicated where second reflection effects 
may occur from the E layer would be increased by a shift 
in phase which would tend to eliminate the small null on the 
bearing toward WKRC. 

Q. Can you approximate for us what you might consider 
as the range of interference or maximum interference that 
WKRC might experience in its northern lobe with these 
shifts of one or two degrees which you say you would an- 
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ticipate? A. I believe the limit in the northern section of 
the WKRC proposed service area would be on the 

2268 order of 3 millivolts per meter, assuming jingle 
transmission E layer reflection only from thb pat¬ 
tern set forth, and that variations would occur both kvays, 
with variations in the operation of the WJIM arrays 

Q. What would be necessary to prevent these variations, 
Mr. Davis, from occurring in actual operation at WiJIM? 
—prevent this phase shift of one or two degrees? 

First let me ask you this question. If I understand you 
correctly,—I am not trying to ask a leading question on 
direct, but just to make it explanatory—do you believe that 
it would be practical if such shift were to occur in actual 
operation, unless measures were taken to prevent ihem, 
shifts of one or two degrees in the operation? A. Oh; yes, 
I believe it is entirely possible for such shifts to occqr. 

Q. How would they be corrected in order to prevent this 
interference which you set forth, in operation? A. They 
could be corrected by the use of the phasing equipment at 
the station, on the assumption that the phasing equipment 
reports accurately the facts which exist. In other words, 
there can be a small variation also in the accuracy of your 
measuring equipment which can be comparable to the accur¬ 
acy of maintenance of the array, and the only way of really 
knowing that the pattern expected is continuously obtained 
is to monitor it continuously with field equipment lo- 

2269 cated at points remote from the station. 

Q. Would adjustments in the phasing equipment 
be necessary in order to compensate for those phase 
changes? A. Oh, yes. If it were found, by radiation iuea- 
surements, that changes had occurred, one w r ould have to 
attempt to secure again the perfect balance of the 'four 
radiation values and the correct phases, as originally set 
forth, in order to restore the pattern. 

Q. Would that require a rather high degree of skill on 
the part of the operators for maintenance?—maintaining 
that many nulls at one time? A. It probably would require 
great skill. There is also a factor that, because of the pon- 
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circularity, generally, of the radiation patterns of individ¬ 
ual radiators, it may not be possible to obtain all those 
nulls with the values indicated initially. 

Q. How many points of monitoring would be involved in 
an array of this character in order to know that perfect 
balance of the field was being maintained and that shifts 
in phases were not taking place? A. I would say at least 
three, and depending upon experience obtained during the 
proof of performance, it might require more. 

Q. Does a problem always become more involved 

2270 when you have more variables? A. Oh, yes. 

Q. Would it then be a fair statement to say that 
neither the adjustment nor the operation of the WHKY an¬ 
tenna is as critical as that proposed by WJIM? A. That 
is a fair statement, yes. 

Q. What do you have to say with respect to whether or 
not the WJIM antenna design is one which might be re¬ 
garded as critical, either in design or in maintenance of 
operation? A. In my opinion, it is critical for adjustment 
and maintenance of operation. So far as design goes, I have 
no doubt whatever that the mathematical calculations were 
properly applied to produce this pattern, and that if I had 
had the same specifications, I would have produced the 
same pattern by computation. 

Q. In the design of such an antenna as this, would you 
or would you not, as consulting engineer, attempt to get 
different ratios than one to one and a sum of spacing and 
phasing which did not approximate 180 degrees? A. Yes, 
sir, I avoid generally the use of a one to one field ratio, 
particularly where the spacing and phasing summation ap¬ 
proaches 180 degrees. 

Q. This interference which you refer to that would occur 
to WKRC in the northern lobe, would that be in the area 
which is illustrated on Figure 14 of WKRC Exhibit A?— 
which does not have any primary night-time service 

2271 from existing stations which have CBS connections? 
A. Yes, sir. 
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2367 Q. Turning to Figure 16, Mr. Davis, and drawing 
your attention to the proposed limitation to WJIM, 
which you have given as 19.1, do you consider that 

2368 limitation so high as to make the applications of 
WJIM and WKRC virtually mutually exclusive, at 

least unidirectionally? A. What is the last limitation, 
please? At least unidirectionally? 

Q. Yes. A. Well, I consider the 19.1 limit so high that I 
would not anticipate that an application prepared by me 
would be granted with that limit. I do not understand the 
reference to undirectional operations, since each station 
proposes a directional antenna. The 19.1 limit occurs from 
the operation of the directive array set forth in Exhibit A 
for WKRC. 

Q. The reference, Mr. Davis, is to the limitation from 
WKRC as proposed to WJIM as proposed, as compared 
to the reverse limitation; but I suppose we can strike 'the— 
A. As compared to what? 

Q. As compared to the reverse limitation: that ii, the 
limitation of WJIM that WKRC has proposed. I suppose 
we can strike the phase and still pose the question. A. I 
see. I did not understand the question. 

Yes, I still believe that the applications are mutually 
exclusive. 

Mr. Sutton: Is there any distinction between day and 
night on that? Would you mind clarifying that? 

The Witness: Yes, there is. During daytime 

2369 hours, the interference situation is much less sejvero, 
and if an application from northern Michigan Were 

for daytime only and proposing such a directive ajrray, 
there is in my opinion a possibility of securing a grapt for 
such operation. 

By Mr. Welch: 

| 

Q. But considering the applications as they presently 
are before this hearing, you consider them mutually exclu¬ 
sive? A. Yes, sir. 


! 
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Excerpt from WJIM Exhibit No. 19 

3958 FIG-. 16 

TABLE OF AREAS AND POPULATIONS SERVED 
BY PRESENT AND PROPOSED OPERATIONS OF 



WJIM 



Contour 

Area Population 

Area 

Population 

MV/M 

Sq. Mi. Served 

Sq. ML 

Served 


Present Day 

Proposed Day 

500 

— 180 


60 

250 

700 


280 

25 

80,200 


106,400 

5.0 

114,100 


156,000 

2.0 

138,000 


287,900 

0.5 1 

2,140 191,500 

13,800 

574,300 

2 


4,850 

162,800 

3 


8,950 

411,100 


Present Night 

Proposed Night 

500 

180 


60 

250 

700 


280 

25 

SO,200 


106,400 

10 4 

72 103,300 



9.4 5 


500 

125,600 

4.0° 

280 119,000 

1,560 

178,200 

1 Normally protected daytime contour 



2 Interference areas for proposed operation 

3 Interference-free area for proposed daytime operation 

4 Interference-free area for present nighttime operation 
3 Interference-free area for proposed nighttime operation 
c Normally protected nighttime contour 

Lohnes & Culver 
Washington 4, D. C. 
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3959 FIG. 17 

POPULATIONS AND AREAS GAINING SERVICE 
FROM PROPOSED WJIM OPERATION 550 KC 

i 

Present Proposed Gain 




Popu¬ 

Popu- 


Popu¬ 

Contour 

Area 

lation 

Area lation 

Area 

lation 


Sq. Mi. Served 

Sq. Mi. Served 

Sq. ML 

Served 

(1) 

2,140 

191,500 

13,800 574,300 

11,660 

38)2,800 

(2) 

2,140 

191,500 

8,950 411,100 

6,810 

21^,600 

(3) 

280 

119,000 

1,560 178,200 

1,280 

5p,200 

(4) 

72 

103,300 

500 125,600 

428 

22,300 


(1) Normally protected daytime contours 

(2) Interference-free daytime contours 

(3) Normally protected nighttime contours 

(4) Interference-free nighttime contours 

Lohnes & Culver 
Washington 4, D. C. 

i 

• • • * • • • • • | • 

I 

i 

Excerpts from Testimony of William N. Greer j 

3682 By Mr. Sutton: 

i 

» * * * • * • * * | • 

3684 Q. What is the significance of these particular; sta¬ 
tions? Why did you select these stations shown on 
this exhibit? A. The stations that were measured Vere 
stations in the area which were affiliated with the Columbia 
Broadcasting System, and which might possibly have \ ren¬ 
dered service to these communities in which the measure¬ 
ments were made. The measurements of other stations 
not affiliated with CBS were not made. 

Q. As a result of these measurements do any of the | sta¬ 
tions which were measured and shown herein put primary 
service into the cities in which these measurements were 
made? A. Generally speaking, no. I measured WHl6 in 



236 


Dayton, Ohio, at a site in Greenville, Ohio, with a field in¬ 
tensity of 2.53 millivolts per meter. 

• ••••••**• 

3686 Mr. Sutton: I think that an examination will show 
that these communities are in the northern lobe 

wherein WKRC proposes to serve, but which would not be 
served at night by the suggested operation of WJIM. I 
do not think it is necessary to offer proof of that because 
it is a geographical fact. 

The area that has been referred to in Figure 13 of 
WJIM’S Exhibit 20, and that is what the witness 

3687 testified to as being within the area in question so 
far as the location of these communities which he 

has discussed are concerned. 

• *•••*•*#• 

Excerpt from Testimony of George C. Davis 

3698 Mr. Sutton: I offer in evidence Exhibit DD. 

The Presiding Officer: Any objection? 

(No response.) 

The Presiding Officer: Hearing none the Exhibit DD 
will be received in evidence. 

(WKRC, the Cincinnati Times-Star Company Ex¬ 
hibit DD for identification, was received in evidence.) 

Mr. Sutton: May we be off the record for a minute, Mr. 
Examiner? 

The Presiding Officer: Off the record. 

(Discussion off the record.) 

The Presiding Officer: Come to order, gentlemen. Pro¬ 
ceed. 

By Mr. Sutton: 

Q. Mr. Davis, have you considered the proposals or sug¬ 
gestions of WJIM as it affects WKRC not only at the time 
of the previous session, but since that time? A. Oh, yes. 
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Q. Considering the suggestions made by them, and the 
effect on WKRC, and as further illustrated in the exhibits 
Nos. CC and DD, have you taken into account the Commis¬ 
sion’s issue with respect to the most efficient and 

3699 equitable use of the channel in so far as it affects 
these two applicants, and the effect on the thii-d sta¬ 
tion, WKRC? A. May I inquire, you mean the thiird sta¬ 
tion, KSD? 

Q. KSD. A. Yes. I have given consideration td that. 

Q. With respect to the most efficient use of the channel 
in so far as allocation standpoint is concerned, what is your 
opinion with respect to the efficient use of the channel as 
regards WJIM and WKRC, and thirdly, its effect! upon 
KSD? 

I am leaving out from that any suggestion with ijegard 
to WKRC because they are not present, and I thifik we 
discussed that at a previous session in this hearing. . A. 
WKRC? 

Q. I beg your pardon. WGR. I am leaving out from 
that any suggestion with regard to WGR because th^y are 
not present, and as I said before, I think we discussed that 
rather fully at a previous session of this hearing. A. jWell, 
it is my opinion that the most efficient and equitable Tjise of 
the channel would occur from operation, among other 
things, with 5 kilowatts day and night at Cincinnati, Ohio, 
with the pattern originally specified in the WKRC! pro¬ 
posal. 

So far as WJIM is concerned, and as I recall the details 
of the record, a certain population would lose service 

3700 at night in the vicinity of Lansing in the operation 
with the directive antenna array proposed by them. 

There would be a substantial loss in daytime service in 
the Lansing area from that operation. 

There would be some small amount of gain in nighttime 
service depending on what one considers as the nighttime 
protected contour for WJIM, as a matter of fact. 

In consideration of the severe interference which would 
occur to the service of KSD it is my opinion that the| sug- 



238 


gested pattern for WKRC based on the suggestion of 
WJIM should not, in fact, be installed for the reason that 
a large population in a densely populated portion of Ohio 
and Indiana generally north of Cincinnati would be de¬ 
prived of primary Columbia broadcast service offered by 
the WKRC proposal, as well as a coincidentally very severe 
interference to the service of KSD. 

Summing it up, in my opinion, the most efficient and 
equitable use of the channel so far as WKRC is concerned, 
among others, is to use the pattern prescribed in the origi¬ 
nal proposal. 
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properly and timely filed in opposition to the Commission's 
Decision of October 29, 1947. (App. 54.) Notice of Ap¬ 
peal (App. 2) was filed with this Honorable Court on 
August 12,1948 pursuant to Section 402(b) (1) & (2) of the 
Communications Act of 1934, as amended (47 U.S.C.A., 
Section 402(b)(1) & (2); Suppl. 52-54). 

STATEMENT OF CASE. 

This appellant, Radio Cincinnati, Inc., is the Licensee of 
Station WKRC, a standard broadcast station which oper¬ 
ates in Cincinnati, Ohio, on the frequency of 550 kilocycles 
with the power of 1 kilowatt at night and 5 kilowatts until 
local sunset, employing a directional antenna day and night 
and operating unlimited time. In the instant application, 
filed with the Federal Communications Commission, Feb¬ 
ruary 8,1946 (R. 85), a construction permit is sought to in¬ 
crease the operating power of Station WKRC to 5 kilo¬ 
watts, both day and night, using a directional antenna, un¬ 
limited time, and change the transmitter site. WJIM, Inc., 
the licensee of Station WJIM, Lansing, Michigan, inter- 
venor herein, on October 11, 1945, filed with the Federal 
Communications Commission an application requesting a 
construction permit to change the assignment of Station 
WJIM from 1240 kilocycles with 250 watts power unlimited 
time to 550 kilocycles with 1 kilowatt power, unlimited time, 
using a directional antenna, day and night. (Decision, Oc¬ 
tober 29, 1947, App. 43). The Navy Department had reg¬ 
istered objection to increased power and allocation of ad¬ 
ditional stations on the 550 kilocycle frequency prior to the 
war. These objections were not removed until January 17, 
1946. (App. 136). 

Appellants original application was filed in the name of 
the Cincinnati Times-Star Company (WKRC). On March 
11, 1948 the license of Station WKRC was transferred to 
Radio Cincinnati, Inc., appellant herein, a Virginia Corpo- 

In this Brief, references to the printed Joint Appendix appear as (App. 

.) and references to the original record filed with this Court appear as 

(R.). References to the Supplement to this Brief appear as (Suppl. 
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ration consisting of the same parties and interests as jn the 
original licensee corporation. (App. 55). Hereinafter, 
appellant is referred to as WKRC; intervenor, WJIM, Inc., 
is referred to as WJIM and the Federal Communications 
Commission is referred to as the Commission. 

This proceeding derives from a larger consolidated pro¬ 
ceeding before the Commission which included a total of 
eleven applications for the use of the 550 kilocycle frequency 
in as many different locations in the United States employ¬ 
ing various specifications of operation. (Decision, October 
29, 1947, App. 43). 

The consolidated hearing involving these applications 
was held before an examiner of the Commission in April 
and June of 1946. A purported final decision (entitled f* De¬ 
cision and Order’’) was adopted by the Commission op De¬ 
cember 6,1946. Commissioners Denny, Walker, Wakefield, 
Durr, Jett and Hyde participated (App. 15-16). This! pur¬ 
ported final decision was the first Commission action subse¬ 
quent to the hearing in this consolidated proceeding, there 
being no proposed decision as provided for by the Commis¬ 
sion’s Rules and as contemplated by the Communications 
Act of 1934, as amended. This Decision and Order pur¬ 
ported to grant, among others, the application of WpTM, 
Inc., and the application of this appellant on the condition 
that it apply for an operation which would reduce the radia¬ 
tion toward WJIM below that which under its existing li¬ 
cense it now radiates toward WJIM. Such an operation is 
entirely different from that requested in appellant’s appli¬ 
cation and about which there is no testimony in the record 
of the proceeding. Appellant objected to this procedure and 
on December 30, 1946, filed with the Commission a “jPeti- 
tion For Rehearing, Request To Set Aside Purported Final 
Decision and Order and to Proceed In Accordance With 
Regulations And Statutory Requirements.” It was pointed 
out with particularity that the Commission had deprived 
this appellant of its right to have a proposed decision, to 
file exceptions thereto and to have oral argument thepepm 
(App. 64). This Petition also requested the case b£ re¬ 
manded for further hearing and appellant be given the op- 
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portunity of showing that the operation, as proposed by the 
Commission for Station YVKRC, resulted in a modification 
of its existing license which was not in the public interest. 
The Commission, by Order of April 25, 1947, erroneously 
denied this appellant’s request that the case be remanded 
for further hearing on the operation suggested by the Com¬ 
mission (App. 36-40). However, the Commission granted 
that portion of the Petition which requested a proposed 
decision, the right to file exceptions and the right to 
have oral argument thereon (App. 26). The Com¬ 
mission adopted, on April 25, 1947, a proposed decision 
proposing to grant the application of WJIM in accordance 
with its application and proposing to grant the application 
of this appellant on condition that an unknown form of ap¬ 
plication be filed specifying the same suggested operation as 
was previously suggested in its illegal decision and order 
of December 6, 1946. (App. 26). The Commissioners 
participating in the adoption of this proposed decision were 
Denny, Wakefield, Durr, Jett and Webster. This proposed 
decision further found that some form of hypothetical op¬ 
eration by this appellant’s station , even though it was not 
described in any application and about which there is no 
testimony in the record , would make the most efficient use of 
the 550 kilocycle frequency. Accordingly, the Commission 
proposed to grant the application of WKRC on condition 
that it file within sixty days of the grant, an application for 
modification of directional antenna system incorporating a 
radiation value at night toward Station WJIM, Lansing, 
Michigan, not to exceed 175 mv/m equivalent for a .311 
antenna in the horizontal plane. (App. 26). Station 
WKRC, under its present license, now radiates 191/m 
towards WJIM at night (App. 47). WKRC, in its applica¬ 
tion proposed to radiate 465 mv/m toward Lansing, Mich¬ 
igan at night (App. 47). WJIM proposed that WKRC op¬ 
erate with a radiation of 81 mv/m at night toward Lansing, 
Michigan. (App. 48). Thus there was no proposal before 
the Commission and no testimony before it to support such 
a proposal for WKRC to operate as concluded in its pro¬ 
posed decision. 
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On June 18, 1947, this appellant filed Exceptions to the 
Commission’s Proposed Decision pointing out in detail the 
erroneous procedure employed by the Commission (App. 
74). On July 10, 1947, this appellant filed with the Com¬ 
mission a “Petition To Remand For Further Hearing, 
Reopen The Record And Introduce New Evidence.” (App. 
101). This Petition requested that this appellant lie af¬ 
forded an opportunity to introduce evidence refuting the 
operation proposed by the Commission for its Station, 
WKRC. Oral Argument on appellant’s Exceptions to the 
Proposed Decision was scheduled for October 8, 1947- On 
September 5, 1947, appellant filed with the Commission a 
Petition To Continue Oral Argument until the Commission 
acted upon appellant’s Petition of July 10, 1947. (App. 
107). By Order released October 6, 1947 the Commis¬ 
sion DISMISSED appellant’s Petition of July 10, 1947, to 
remand for further hearing, etc., and in the same Order 
DENIED appellant’s Petition To Continue Oral Argument. 
App. 110). No legal grounds were given by the Com¬ 
mission as to why appellant’s Petition should be dismissed. 
It was timely filed, proper in form, and a reasonable re¬ 
quest. Appellant’s Petition was dismissed without oppor¬ 
tunity to argue the sufficiency of said Petition. The Com¬ 
mission proposed something not in the record and appel¬ 
lant was deprived for the second time of refuting such pro¬ 
posal. Nevertheless, the Commission proceeded to! hold 
oral argument before Commissioners Walker, Durr, Jett, 
Hyde, Webster and Jones on October 8, 1947. Appellant 
again, at this oral argument urged upon the Commission 
the errors it had committed and specifically requested that 
the case be remanded for further hearing and the record be 
reopened so that it could introduce evidence to refute the 
type of operation suggested for Station WKRC by the Com¬ 
mission as there was NO EVIDENCE whatsoever ip the 
record with regard thereto. 

On October 29,1947 the Commission adopted a final deci¬ 
sion and order purporting to grant' the application of 
WJIM, Inc. and purporting to finally deny this appellant’s 
application, without prejudice to appellant filing, within 60 
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days, another application for the use of the 550 kilocycle 
frequency at Cincinnati, Ohio, which would afford protec¬ 
tion in accordance with the Standards to all existing and 
proposed stations except that it may radiate 175 mv/m 
equivalent for a .311 wave-length antenna in the horizontal 
plane in the direction of Lansing, Michigan. The Commis¬ 
sion had never before, m its Proposed Decision or other¬ 
wise, proposed to deny appellant’s applicatipn. Oral argu¬ 
ment was held on a proposal of the Commission to condi¬ 
tionally grant appellant’s application. Furthermore, such 
proposals as were previously made referred to nighttime 
operation only. The Final Decision apparently refers to 
an application to be filed by appellant with restricted op¬ 
eration both day and night. In this particular action Com¬ 
missioners Walker, Jett, Durr, Webster and Jones partici¬ 
pated. However, Commissioner Jones dissented to the 
Commission Action (App. 53). 

A “Petition For Reconsideration Or Rehearing And 
Other Appropriate Relief” was filed with the Commission 
by this appellant on December 8, 1947 in which appellant 
again pointed out to the Commission the numerous errors 
it had committed and requested that the case be remanded 
for further hearing and appellant afforded opportunity to 
refute the Commission’s proposal (App. 112). Never¬ 
theless, the Commission, on July 26,1940*, released a Mem¬ 
orandum Opinion and Order erroneously denying appel¬ 
lant’s Petition For Rehearing (App. 55). The adoption 
of this particular order was participated in by Commis¬ 
sioners Coy, Walker, Webster, Jones and Sterling. Com¬ 
missioner Jones dissented, Commissioners Coy and Sterling 
having not previously participated in any of the Commis¬ 
sion’s actions or oral argument on this case, erroneously 
voted to deny appellant’s Petition For Rehearing (App. 
54). 

Through all of the variously entitled actions in this case, 
beginning with the purported final decision of December 6, 
1946, the Commission has continuously dangled before this 
appellant the prize of having its application granted pro¬ 
vided it would accept the Procrustean conditions of an op- 
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eration erroneously proposed by the Commission and thus 
unwillingly be forced to accept a modification of its exist¬ 
ing license, the results of which operation are unknown even 
to the Commission. 

This appellant’s interests are adversely affected and; it is 
aggrieved by the illegal actions of the Commission as here¬ 
inafter more fully set forth, and having exhausted all ad¬ 
ministrative remedies, its Notice of Appeal was filed with 
this Honorable Court on August 12, 1948 (App. 2). 

On August 19, 1948 this appellant filed with this Honor¬ 
able Court a Petition For Stay Order requesting a stay of 
the effectiveness of the Commission’s Order dated October 
29, 1947 purporting (1) to deny the application of this ap¬ 
pellant, and (2) to grant the application of WJIM, Inc.j and 
further requesting a stay of the effectiveness or the recall 
of the construction permit issued to WJIM, Inc. by the Com¬ 
mission on May 12,1948. On August 24,1948 the Commis¬ 
sion, appellee herein, filed an Opposition To Petition For 
Stay Order. On August 30,1948 this appellant filed a Reply 
to the Commission’s Opposition and on September 14, 1948 
WJIM, Inc. intervenor herein, also filed opposition to ithis 
appellant’s Petition For Stay Order. Appellant’s Petition 
For Stay Order is presently pending before this Honorable 
Court. 

j 

STATUTE AND REGULATIONS INVOLVED. j 

The statute involved in this Appeal is the Communica¬ 
tions Act of 1934, as amended (48 Stat. 1064; 47 U.S.C.) and 
the pertinent excerpts concerned are set forth in the Sup¬ 
plement to this Brief, pages 51 to 54. Also involved in this 
Appeal are the Rules and Regulations of the Federal Cpm- 
munications Commission, pertinent excerpts of which are 
found on pages 54 through 63 of the Supplement hereto. 

STATEMENT OF POINTS. 

1. The Examiner erred by admitting over objection, evi¬ 
dence which, in effect, proposed to illegally modify without 
proper notice the existing license of Station WKRC. *The 
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Commission, without properly ruling upon appellant’s ob¬ 
jection, improperly considered and proceeded to illegally 
construe such testimony to the detriment of this appellant. 
Such procedure is contrary to the Commission’s Rules and 
Regulations and the Communications Act of 1934, as 
amended. 

2. The Commission erred by (1) reaching conclusions 
which are not supported by findings of fact and evidence 
as contained in the record of this proceeding and (2) failed 
to afford this appellant opportunity to be heard on matters 
which were the basis for the denial of appellant’s applica¬ 
tion and the grant of the WJIM application. 

3. The Commission erred by misconstruing Section 307 
(b) of the Communications Act of 1934, as amended, (1) 
by finding and concluding in a manner contrary to its own 
Standards of Good Engineering Practice and in violation 
of its own Rules and Regulations, and (2) failing to find 
and conclude that both the application of WKRC and 
WJIM should be granted. 

4. The Commission’s Findings and Conclusions are dis¬ 
criminatory, arbitrary and capricious in that they are con¬ 
trary to substantial evidence and ignore substantial evi¬ 
dence contained in the record of this case. 

5. The Commission erred by issuing a final decision pur¬ 
porting to deny this appellant’s application without the 
prior issuance of a proper proposed decision permitting 
the filing of exceptions and oral argument thereon. 

6. The Commission’s Memorandum Opinion and Order 
of July 22, 1948 purporting to deny this appellant’s peti¬ 
tion for Rehearing, thereby finally denying its application, 
is invalid because (1) a legally constituted competent 
quorum of the Commission was not present and therefore 
(2) said Order deprives appellant of the right to a full and 
fair hearing as required by due process of law. 
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SUMMARY OF ARGUMENT. 

I 

1. This appellant contends that the Commission’s Order 
of October 29, 1947 and its subsequent Memorandum Opin¬ 
ion and Order of July 22, 194^ which finally deny this ap¬ 
pellant’s application are legally deficient, as follows: 

(1) The Commission has erred by predicating its 'conclu¬ 
sions upon improper evidence which was erroneously 
admitted into the record of this case over appellant’s 
objection. This improper evidence proposed a modi¬ 
fication of the presently licensed operation of fetation 
WKRC. This modification entails a reduction of the 
Station’s licensed radiation in the direction of Lansing, 
Michigan from 191 mv/m to 175 mv/m at night; which 
would cause a reduction in the area presently served 
by this station. There has been no hearing |on the 
modification of the present license of appellani’s sta¬ 
tion and the Commission, by so concluding, has de¬ 
prived this appellant of its right of due process of law 
under the Communications Act of 1934, as amended, 

I 7 

(2) The Commission has departed entirely from the evi¬ 
dence as contained in the record of this case, j 

(3) The Commission has made findings based upon pure 
speculation, 

(4) The Commission has ignored the engineering data in¬ 
troduced as evidence into the record and substituted 

j 

hypothetical engineering conclusions entirely without 
evidential foundation, 

(5) The Commission has denied this appellant of its right 
to a full and fair hearing by concluding upon matters 
on which this appellant has had no opportunity to be 
heard, 

(6) The Commission has further deprived this appellant 
of its right to a full and fair hearing by the participa¬ 
tion of two members of the Commission who voted for 
the final denial of this appellant’s application without 
having heard oral argument or having previously par- 


i 

i 
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ticipated in any of the Commission’s actions on its 
application. 

2. The Commission has erroneously concluded that it 
would be in the public interest for WKRC to operate with 
a nighttime radiation of 175 mv/m in the direction of Lan¬ 
sing, Michigan. There is absolutely no evidence in the rec¬ 
ord to support such a conclusion. The evidence in the 
record is that, at night, WKRC proposes a radiation of 465 
mv/m towards Lansing. (App. 47). The record also con¬ 
tains the WJIM proposal that WKRC should operate at 
night with a radiation of 81 mv/m in its direction (App. 48). 
The record further shows that the present license of WKRC 
authorizes a radiation in the direction of Lansing, Mich¬ 
igan of 191 mv/m. (App. 47). Therefore, the Commis¬ 
sion, by concluding that the public interest would be served 
if WKRC were to operate with a nighttime radiation of 
175 mv/m in the direction of Lansing, Michigan, has not 
only concluded in a manner contrary to the evidence in the 
record, but also proposes that appellant unwillingly accept 
a reduction of the presently licensed radiation of its sta¬ 
tion in the direction of Lansing, Michigan. The Commis¬ 
sion has therefore proposed and concluded that public in¬ 
terest, convenience and necessity would be served if WKRC 
should unwillingly accept a modification of its license with¬ 
out a proper notice of any hearing thereon and in violation 
of Section 312(b) of the Communications Act of 1934, as 
amended. 

3. This appellant, in its application and in the engineer¬ 
ing exhibits and testimony introduced by it during the 
course of the hearing, showed the areas and the popula¬ 
tions therein which would receive service and that the grant 
of its application would be in the public interest. The Com¬ 
mission had ample opportunity during the course of the 
lengthy hearing on this consolidated matter to introduce 
evidence to support its engineering proposals. This the 
Commission did not do. No evidence was introduced show¬ 
ing the areas and the populations therein which would be 
served with Station WKRC operating with a nighttime 
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radiation of 175 mv/m toward Lansing, Michigan. There 
is absolutely no evidence in the record as to the feasibility 
or even possibility of Station WKRC being able to operate 
under the conditions specified in the Commission’$ pro¬ 
posal. Therefore, without adequate findings of fact sup¬ 
ported by evidence contained in the record, neither this 
Honorable Court nor this appellant are apprised of the 
factual basis for the Commission’s decision in this respect. 
The Commission, by concluding in such an ex parte fashion, 
has, of necessity, substituted unknown engineering com¬ 
putations to support its erroneous conclusions in lieu of 
the engineering data in the record. By such a substitution 
the Commission has ignored substantial evidence contained 
in the record and at the same time deprived this appellant 
of its right to be heard upon what facts the Commission 
used as the basis for its conclusion that it would be in the 
public interest to modify the present license of this appel¬ 
lant’s station. 

4. The Commission’s final decision of October 29^ 1947 
purports, for the first time, to deny this appellant’s appli¬ 
cation. In the Commission’s Decision and Order oif De¬ 
cember 6, 1946, the Commission granted this appellant’s 
application on certain illegal conditions. In the Commis¬ 
sion’s Proposed Decision of April 25, 1947, the Commis¬ 
sion proposed to grant this appellant’s application again 
with certain illegal conditions. At no time has it be^n or¬ 
dered or proposed to be ordered that this appellant js ap¬ 
plication should be denied prior to the final Decision of 
October 29, 1947. Such a procedure is an erroneous cir¬ 
cumvention of the established legal procedure as provided 
for by the Commission’s own Rules and Regulations gov¬ 
erning hearings as well as in violation of the statutory in¬ 
tent of the Communications Act of 1934, as amende^, and 
the Courts’ decisions interpreting same. This illegal pro¬ 
cedure deprives this appellant of its right to file exceptions 
and to have oral argument on the proposed denial of its 
application. Therefore, this appellant has again beqn de¬ 
prived of its right to a full and fair hearing as required 
by due process of law. 


i 
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5. This appellant has further been deprived of a full and 
fair hearing by the Commission’s Memorandum Opinion 
and Order of July 22, 1948 which is the final denial of its 
application. This final denial by the Commission was by 
action of five of its members, namely Commissioners Coy, 
Walker, Webster, Jones and Sterling. Commissioner Jones 
dissented. The other four Commissioners voted for the 
final denial and of these four Commissioners only Commis¬ 
sioners Walker and Webster had heard oral argument. 
Commissioners Coy and Sterling did not hear oral argu¬ 
ment nor were they members of the Commission at the time 
of any of the previous actions in this case. This appellant 
has had no opportunity to orally argue this case before 
Commissioners Coy and Sterling. Only three Commission¬ 
ers, namely Jones, Walker and Webster, were qualified to 
vote on the Petition for Rehearing. Thus, there was not 
a legally constituled quorum qualified to vote on this Peti¬ 
tion when it was erroneously denied by the Commission. 
Therefore, by the participation of two Commissioners who 
did not hear oral argument or take evidence, and who, on 
no previous occasion participated in any of the Commis¬ 
sion’s actions on this appellant’s application, this appellant 
has been deprived of its right to a full and fair hearing in 
accordance with the legal requirements of due process of 
law. 

6. Contrary to the decisions of the Supreme Court and 
the decisions of this Honorable Court, this appellant was 
at no time during the hearing, advised by the Commission 
of the Commission’s intention that appellant’s station oper¬ 
ate in a manner different from that as specified by its pres¬ 
ent license, as proposed in its application or as shown by 
the record of this case. In its pleadings filed with the Com¬ 
mission, this appellant has repeatedly asked for the oppor¬ 
tunity to be heard on the merits of the operation proposed 
by the Commission and to show the Commission that such 
an operation will not serve the public interest. The con¬ 
sistent refusal by the Commission to afford this appellant 
the opportunity to be heard in this respect deprives this 
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appellant of its right of due process of law. In short, all 
this appellant asks is an opportunity to be heard before 
being judged. This the Commission has refused to do. 

7. This appellant respectfully submits that for the fore¬ 
going reasons, and others recited herein, the Commission’s 
denial of its application represents an arbitrary and capri¬ 
cious misapplication of the legislative authority under 
which the Commission operates and therefore the Orders 
should be set aside. 

i 

i 

i 

ARGUMENT. 

Point No. 1. 

! 

The Examiner Erred by Admitting Over Objection, Evi¬ 
dence Which, in Effect, Proposed to Illegally Modify 
Without Proper Notice the Existing License of Sta¬ 
tion WKRC. The Commission, Without Properly Rul¬ 
ing Upon Appellant’s Objection, Improperly Consid¬ 
ered and Proceeded to Illegally Construe Such Testi¬ 
mony to the Detriment of This Appellant. Such pro¬ 
cedure is Contrary to the Commission’s Rules and Reg¬ 
ulations and the Communications Act of 1934, as 
Amended. 

! 

During the course of this hearing, WJIM suggested an 
operation for WKRC. This suggested operation was in the 
form of an exhibit and testimony which suggested, among 
other things, that the nighttime radiation of WKRC in ithe 
direction of Lansing, Michigan should he 81 mv/m (App. 
47). Counsel for this appellant timely objected to ithe 
introduction of such evidence as being contrary to the Com¬ 
mission’s Rules and the Communications Act of 1934j as 
amended (App. 213-220). 

Such a suggestion by WJIM, if carried into effect, woiuld 
result in a modification of the present licensed operation 
of Station WKRC because, as the record shows, WKRC is 
now authorized to radiate at night, 191 mv/m in the direc¬ 
tion of Lansing, Michigan. The Commission’s Rules re¬ 
quire that a proposal to modify the license of an existing 


i 

i 
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station shall be in the form of an application provided by 
the Commission. (FCC Buie 1.301, Suppl. 55). The Com¬ 
munications Act of 1934, as amended, in Section 312(b), 
provides that no station license shall be modified until the 
holder of such license shall have been notified in writing 
of such a proposal and advised of the grounds and reasons 
therefor and afforded reasonable opportunity to be heard 
thereon. The Communications Act further provides, in 
Section 409(a), that an examiner may not be authorized to 
exercise such powers with respect to matters involving a 
new kind of use of a frequency. The foregoing reasons in 
support of this appellants objection to the evidence which 
would result in a modification of its license were recited to 
the examiner at the time of the hearing. Nevertheless, the 
examiner overruled appellants objection and appellant 
thereupon took exception to the examiners ruling. (App. 
213-220). 

This appellant preserved this objection in its Exceptions 
to the Commissions erroneous Proposed Decision by spe¬ 
cifically excepting to the attempted modification of its 
license (Exception XVII, App. 99). These Exceptions 
were orally argued and after the Commissions final De¬ 
cision, this objection was further preserved in appellants 
Petition for Rehearing which again specifically recited the 
Commissions erroneous attempt to modify the present 
license of Station WKRC. Though this appellant has made 
and preserved a valid objection, the Commission has failed 
to rule upon this objection in any of its actions. 

Also, in spite of this appellants objection to such evi¬ 
dence, the Commission erroneously considered this evidence 
and illegally concluded thereupon when it found that it 
would be in the public interest for Station WKRC to oper¬ 
ate with a nighttime radiation of 175 mv/m toward Lan¬ 
sing, Michigan. Further, the consideration by the Com¬ 
mission of data concerning the operation of WKRC with a 
nighttime radiation of 175 mv/m in the direction of Lan¬ 
sing is in violation of the Commissions own Rules and 
Standards because there is no evidence to show the “full 
details of the design of the directional antenna” as re- 
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quired. (FCC Buies, Sec. 3.33 and Standards of Good En¬ 
gineering Practice, Page 15, Item 3; SuppL 60-63). 

With respect to this evidence which would, if carried into 
effect, modify the present license of Station WKRC, the 
Commission’s actions are illegal because (1) the evidence 
was erroneously admitted over a valid objection by appel¬ 
lant, (2) the evidence was improper in that it proposed a 
modification of the license of an existing station, (3) this 
evidence was not in proper form and received in violation 
of the Commission’s Buies (FCC Buies 1.301, 3.33, SuppL 
60-63) and contrary to the provisions of the Communica¬ 
tions Act of 1934, as amended (Sec. 312(b), SuppJ. 52). 
The Commission’s conclusion that Station WKBC operate 
with a nighttime radiation of 175 mv/m in the direction of 
WJIM is illegal because it is predicated, in part, up0n this 
improper evidence and the Decision containing such a con¬ 
clusion is invalid and should be set aside. 

In its Decision of October 29,1947, Page 6, Paragraph 4, 
the Commission erroneously concluded that it would be in 
the public interest for Station WKBC to operate with a 
nighttime radiation toward WJIM of 175 mv/m and, fur¬ 
ther, the Commission again erroneously concluded in this 
same Decision, Page 7, Conclusion 7, as follows: 

_ i 

“It Is Further Ordered, That t he ap plication of the 
Cincinnati Times-Star Company ( WKBC) Be, And It 
Is Denied, without prejudice to applicant’s filingj with¬ 
in sixty days an application for use of the frequency 
550 kc. at Cincinnati which would afford protection in 
accordance with the Standards to all existing and pro¬ 
posed stations except that it may radiate 175 mv/m 
equivalent for a .311 wave length antenna in thd hori¬ 
zontal plane in the direction of Lansing, Michigan.” 
(App. 53). 

i 

The operations suggested by the Commission in both of 
the above conclusions propose a modification of the present 
licensed operation of Station WKBC. This appellant, at 
present, is the holder of a station license issued pursuant 
to a finding by the Commission that the granting thereof 
and the operation as set forth therein is in the public in- 


l 

i 
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terest, convenience and necessity. The issuance of this 
license was made before the Lansing application was filed 
with the Commission. Under this licensed operation and 
as shown by the record of this case, Station WKRC now 
radiates 191 mv/m in the direction of Lansing, Michigan 
at night and the records of the Commission’s License Sec¬ 
tion will show that Station WKRC radiates in the order of 
424 mv/m toward Lansing in the daytime. The Commis¬ 
sion, in the instant case, without proper notice to this ap¬ 
pellant and over its objection, erroneously admitted and 
considered improper evidence proposing an operation en¬ 
tirely different from that which it now employs and other 
than that for which it applied in its application. Notwith¬ 
standing the illegality of such a procedure and the legal 
impropriety of the consideration of such evidence, the Com¬ 
mission, in its Final Decision, concluded that public inter¬ 
est, convenience and necessity would be served if Station 
WKRC were to operate as suggested by the Commission. 

This appellant has prayed on numerous occasions for the 
opportunity of introducing evidence tending to show that 
the suggested operation was not in the public interest. This 
the Commission has refused. The Commission goes further 
and denies appellant’s pending application and in the same 
decision concludes that public interest would be served by 
another form of operation. The Commission has now de¬ 
cided that two distinctly separate forms of operation by 
appellant’s station would be in the public interest, conven¬ 
ience and necessity. Its license calls for one operation and 
the Commission’s Decision in this case calls for another 
operation. It is academic that both cannot be correct. 
Nevertheless, both Decisions have the formality of the 
Commission’s findings and conclusions as well as force and 
effect of law unless challenged. Hence appellant’s chal¬ 
lenge to the Commission’s findings and conclusions in this 
case. Appellant does not desire to submit to the Procrus¬ 
tean method followed by the Commission in arriving at im¬ 
proper findings and conclusions as it has done in the in¬ 
stant case. 
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In this connection, it is most important to note that there 
has been no hearing upon the modification of the present 
licensed operation of WKRC. For the Commission to! pro¬ 
pose a modification of the present license of WKRC 'as it 
does by this Decision, of necessity, entails a violation of 
the statutory rights of this appellant as contained in Sec¬ 
tion 312(b) of the Communications Act of 1934, as amended, 
which provides that no modification of license shall be yalid 
until the licensee “ shall have been notified in writing of 
the proposed action and the grounds or reasons therefor 
and shall have been given reasonable opportunity to show 
cause why such an order of modification should not issue.’’ 
(Suppl. 52). Such a conclusion on the part of the pom- 
mission is contrary to the statutory mandate of Section 
312(b) of the Communications Act and contrary tp the 
rights of this appellant as held by the Supreme Court of 
the United States in the case of National Broadcasting Co. 
v. F.C.C. (132 Fed. 2nd 545; 63 S. Ct. 526). 

Point No. 2. 

The Commission Erred by (1) Reaching Conclusions Which 
Are Not Supported by Findings of Fact and Evidence 
as Contained in the Record of This Proceeding and 
(2) Failed to Afford This Appellant Opportunity to be 
Heard on Matters Which Were the Basis for the Denial 
of Appellant’s Application and the Grant of the WJIM 
Application. 

The Commission, in the Conclusions of its Decision, para¬ 
graph 4, page 6, found as follows: 

“At the present time, and under existing circumstances 
we consider an RSS 1 of approximately 7 or 8 mv/m at 
Lansing to he the maximum nighttime limitation on the 
operation of WJIM consistent with its operation in the 
public interest. This limitation, under existing condi¬ 
tions, can he achieved by restricting WKRC’s liight- 

l (KSS (root-sum-square) is the square root of the sum of the squares of 
the individual contributing recognized interfering signals. The resulting 
contour, expressed in millivolts per meter (mv/m), is that contour j within 
which the station is entitled to protection from further encroachment:) 


i 

i 

i 

i 
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time radiation toward WJIM to 175 mv/m equivalent 
for a .311 antenna in the horizontal plane. In the event 
it is feasible for WKRC to operate at night with such 
a limitation of radiation toward Lansing, while at the 
same time protecting other existing and proposed sta¬ 
tions, we consider that such an operation would serve 
the public interest.” (FCC Decision, 10/29/47, Page 6, 
Para. 4, App. 52). (Footnote added). 

The Commission erred in concluding, (as shown above) 
that “at the present time, and under existing circum¬ 
stances, we consider an RSS of approximately 7 or 8 mv/m 
to be the maximum nighttime limitation on the operation 
of WJIM consistent with its operation in the public inter¬ 
est”. There is no evidence in the record of this proceeding to 
support such a conclusion. The Commission did not at any 
time during the course of this proceeding introduce evi¬ 
dence tending to show that, “an RSS of approximately 7 
or 8 mv/m to be the maximum nighttime limitation on”, 
WJIM nor was such testimony introduced by any other 
party to these proceedings. In fact, such a conclusion is 
contrary to the evidence because the record shows that Sta¬ 
tion WJIM is now operating with a nighttime limitation of 
10 mv/m (App. 211). For the Commission to so conclude 
without evidential support and in a manner contrary to the 
record, is an arbitrary and capricious act. Therefore, such 
a conclusion is illegal and the decision containing it should 
he set aside. 

The Commission erred by concluding that an operation 
by WKRC at night radiating 175 mv/m “would serve the 
public interest”. Nowhere in the Commission’s findings 
of fact is there any mention of such an operation for 
WKRC and, furthermore, the record of this case is com¬ 
pletely devoid of any testimony or evidence showing 
WKRC operating with a nighttime radiation of 175 mv/m 
in the direction of Lansing, Michigan. Under the issues of 
this consolidated proceeding (App. 59-63) appellant intro¬ 
duced evidence proposing a nighttime operation for WKRC 
radiating 465 mv/m toward WJIM (App. 47). This evi¬ 
dence showed the areas to the served and the populations 
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therein (App. 178). This evidence also showed that the 
objectives sought by the WKRC application would serve 
the public interest and the grant of its application ibould 
provide a/n efficient and equitable use of the 550 kilocycle 
frequency (App. 140, 220, 221, 222, 223, 224, 225, 236-238). 
The WJIM proposal was that WKRC should operate with 
a nighttime radiation of 81 mv/m in the direction of Lan¬ 
sing (App. 47-48). The record further showed that 
WKRC presently, at night, under its license is authorized 
to radiate 191 mv/m towards Lansing (App. 47). 

The foregoing paragraph contains the substance ojt the 
evidence concerning the nighttime radiation of WKRC and 
it is clear that the proposed radiation of 175 mv/m was not 
introduced into evidence nor is there any evidence shojwing 
the areas to be served and the populations therein with 
such an operation. There being no evidence whatever in 
the record concerning such an operation for WKRC, |such 
a conclusion must be founded upon data obtained by the 
Commission in an ex parte manner. Therefore, such a con¬ 
clusion is arbirary and capricious. Such a conclusion is 
also erroneous and hence illegal because it raises issues 
upon which this appellant has had no opportunity to be 
heard. 

This appellant was at no time advised that the Commis¬ 
sion was considering that WKRC should operate with a 
nighttime radiation of 175 mv/m in the direction of Sta¬ 
tion WJIM. This appellant believed, as it had the right 
so to do, that the only operations under consideration by 
the Commission were those as shown by the record of; this 
proceeding. Before the hearing and during the course of 
this lengthy proceeding the Commission, under the issues 
thereof, had ample opportunity to introduce evidence lend¬ 
ing to show that it contemplated an operation for Station 
WKRC wherein it would radiate 175 mv/m at night toward 
Lansing, Michigan. Contemplating such a nighttime oper¬ 
ation for WKRC as that shown by its final decision, itj was 
the duty of the Commission, before or during the cburse 
of the hearing, to so advise this appellant and afford it an 
opportunity to be heard thereon. This appellant, byj not 


i 
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being advised of the Commission’s proposal that it operate 
with a nighttime radiation of 175 mv/m in the direction of 
Lansing, has been deprived of its right of proper notice 
as well as its right to refute evidence, to cross-examine wit¬ 
nesses and inspect documents which, of necessity, must 
support such a conclusion. 

There is no proposal or evidence in the record of this 
case providing for an operation for Station WKRC with a 
nighttime radiation in the direction of WJIM of 175 mv/m. 
This fact was clearly pointed out to the Commission in this 
appellant’s Petition For Rehearing, etc., filed with the Com¬ 
mission in opposition to the Commission’s Decision and 
Order of December 6, 1946 (App. 64). This fact was 
again brought to the Commission’s attention in the excep¬ 
tions of this appellant directed against the Commission’s 
Proposed Decision of April 25, 1947 (App. 74), which 
were orally argued before the Commission on October 8, 
1947. This same fact, for the fourth time , was brought to 
the Commission’s attention in appellant’s petition for re¬ 
hearing directed against the Commission’s decision of Octo¬ 
ber 29,1947 which asked for a rehearing so as to introduce 
evidence showing that the hypothetical operation proposed 
by the Commission was not in the public interest. In short, 
in all of its pleadings before the Commission, since the erro¬ 
neous order of December 6, 1946, this appellant has con¬ 
sistently sought an opportunity to be heard before being 
judged. This the Commission has refused to do. It is also 
apparent that the Commission was aware that the record 
in this case contained no evidence or showing concerning a 
nighttime operation for WKRC with a radiation of 175 
mv/m in the direction of Lansing, Michigan, because of the 
dissenting views expressed by Commissioner Jones which 
are as follows: 

“The record does not substantiate the relative services 
contemplated by the majority because the record is de¬ 
void of any information concerning feasible operation 
with a radiation from WKRC towards Lansing of less 
than 465 mv/m. Hence, even accepting the majority’s 
desire to grant Lansing a regional operation which will 
render a first primary daytime service to 5,000 persons, 
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it seems clear that further information is necessary to 
determine an efficient and equitable nighttime use of the 
frequency 550 kc. by both WKRC and WJIM. Accord¬ 
ingly, I believe the request of the Cincinnati Times-Star 
(WKRC) to reopen the record to obtain this informa¬ 
tion should be granted, and until such information is 
obtained, I believe the Commission has an insufficient 
record upon which to make a final determination jin this 
case.” (FCC Decision, Oct. 29, 1947, Page 7, A]t>p. 53- 
54). (Emphasis supplied). 

To the Commission’s Memorandum Opinion and Order 
of July 22, 1948 Commissioner Jones again dissented and 
the following statement is made: 

I 

“Commissioner Jones believes the errors clainhed by 
WKRC regarding radiation from WKRC toward Lan¬ 
sing of less than 465 mv/m which is not in hearing rec¬ 
ord, are well founded and, therefore, believes thb Peti¬ 
tion should be granted for a rehearing.” (FCC Memo. 
Opinion & Order, July 22,1948, Page 3, App. 58). 

In a similar case where the Public Utilities Comnjiission 
of Ohio predicated its findings upon matters unknown to 
the appellant and on which the appellant had no opportunity 
to explain or rebut, the United States Supreme Court held 
that an order based upon such finding and conclusions 
should be set aside: 

“The company protested and moved for a rehearing. 
In its protest it stated that the trend percentage ac¬ 
cepted in the findings as marking a decline in values 
did not come from any official sources which the Com¬ 
mission had the right to notice judicially; that th'ey had 
not been introduced in evidence; that the company had 
not been given an opportunity to explain or rebut them; 
and that by their use the Commission had denied a fair 
hearing in contravention of the requirements pf the 
Fourteenth Amendment. Demand was made that an 
opportunity be conceded for explanation and rebuttal; 
demand was made also that the company be permitted 
to submit evidence showing separately for each year 
the fair value of its property, its revenues, expenses 
and net income in each of the several cases wherein 
rates had been collected under bond. This last j was a 

i 

I 

i 

I 

! 

i 



22 


renewal of a demand which had been made several 
times in the course of the inquiry, as the Commission in 
its report concedes. By order dated March 1,1934, the 
protests were overruled, and the demands rejected.” 
(Emphasis supplied.) 

“Without warning or even the hint of warning that 
the case would be considered or determined upon any 
other basis than the evidence submitted, the Commis¬ 
sion cut down the values for the years after the date 
certain upon the strength of information secretly col¬ 
lected and never yet disclosed. 

“From the standpoint of due process—the protec¬ 
tion of the individual against arbitrary action—a 
deeper vice is this, that even now we do not know the 
particular or evidential facts of which the Commission 
took judicial notice and on which it rested its conclu¬ 
sion. Not only are the facts unknown; there is no way 
to find them out. 

“The right to such a hearing is one of the 1 rudiments 
of fair play’ (Chicago, M. & St. P. By. Co. v. Polt, 232 
U. S. 165,168, 34 S. Ct. 301, 58 L. Ed. 554) assured to 
every litigant by the Fourteenth Amendment as a mini¬ 
mal requirement.” 

(Ohio Bell Telephone Co. v. Public Utilities Commis¬ 
sion of Ohio, 301 U. S. 292; 57 S. Ct. 724). 

On the same question where findings and conclusions were 
based upon data obtained in an ex parte fashion, the Su¬ 
preme Court found that regulatory commissions having 
been invested with broad powers within the sphere of duty 
assigned to them by law, their informed and expert judg¬ 
ment exacts and receives a proper deference from courts 
when it has been reached with due submission to constitu¬ 
tional restraints. (West, Ohio Gas Co, v. Public Utilities 
Commission, 294 U. S. 63; 55 S. Ct. 316.) ‘ 

Again concerning findings based upon material obtained 
in an illegal fashion repugnant to due process, it has been 
held: 


“The inexorable safeguard which the due process 
clause assures is, not that a court may examine whether 
the findings as to value or income are correct, hut that 
the trier of the facts shall be an impartial tribunal; that 
no findings shall he made except upon due notice and 
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opportunity to be heard; that the procedure at the hear¬ 
ing shall be consistent with the essentials of a fair trial; 
and that it shall be conducted in such a way that there 
will be opportunity for a court to determine whether 
the applicable rules of law and procedure were ob¬ 
served.” (St. Joseph Stock Yards Co. v. U. S., 298 
U. S. 38, 73 ; 56 S. Ct. 720). (Emphasis supplied.) 

In another case where an Interstate Commerce Commis¬ 
sion ruling was challenged for a reason similar to ijhat of 
the instant case, the Supreme Court found “Its report does 
not disclose the basic facts on which it made the challenged 
order.” Order reversed. {Atchison, T. <& S. F. By. Co. v. 

S., 295 U. S. 193; 55 S. Ct. 748.) 

Sections 402(c) & (e) of the Communications Act qf 1934 
require that a decision of the Commission, to be valid, shall 
contain adequate findings of fact and conclusions supported 
by substantial evidence. Section 402(e) contemplates such 
adequate findings, by the provision “That the review|by the 
Court shall be limited to questions of law and that findings 
of fact by the Commission, if supported by substantial evi¬ 
dence, shall be conclusive unless it shall clearly appear that 
the findings of the Commission are arbitrary or capricious.” 
(Emphasis supplied.) An adequate and full statement of 
facts and conclusions is required by Section 402(c) wherein 
it is provided that the Commission shall file with the Court 
“a full statement in writing of the facts and grounds for its 
decision as found and given by it . . (Suppl. 53) 
(emphasis supplied). In the instant case, there are po ade¬ 
quate findings of fact to support the Commission’s Conclu¬ 
sion that WKRC should operate with a nighttime radiation 
of 175 mv/m in the direction of Lansing, Michigan. There 
is no substantial evidence to support this conclusion nor is 
there given adequate or full statement of facts by thp Com¬ 
mission in support of such a conclusion. Therefore, it can 
be seen, that the Commission has in no way complied with 
the statutory requirements of the above sections of the 
Communications Act of 1934, as amended. (Sec. 402(c) & 
(e), 47 U.S.C., Suppl. 53-54). This Honorable Court has 
decided that “The Commission is first, in the exercisp of its 
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primary jurisdiction to apply its expertise and make a ‘full 
statement in writing of the facts and grounds for its deci¬ 
sion as found and given by it (Section 402(e))’ ”. This 
the Commission has not done. (Communications Act, 
Suppl. 40) (L. B. Wilson, Inc. v. F.C.C., U. S. Ct. App. for 
D. C., 9434, decided April 12, 1948). 

Inasmuch as there are no findings of fact in the Commis¬ 
sion’s decision of October 29,1947 concerning the operation 
of WKRC with a nighttime radiation of 175 mv/m in the di¬ 
rection of Lansing, Michigan, and no evidence contained in 
the record to support such a conclusion, it is pertinent to 
here review what this Honorable Court has held concerning 
the adequacy of findings of fact predicated upon the weight 
of substantial evidence. 

“The requirement that courts, and commissions act¬ 
ing in a quasi-judicial capacity, shall make findings of 
fact, is a means provided by Congress for guaranteeing 
that cases shall be decided according to the evidence 
and the law, rather than arbitrarily or from extralegal 
considerations; and findings of fact serve the additional 
purpose, where provisions for review are made, of 
apprising the parties and the reviewing tribunal of the 
factual basis of the action of the court or commission, 
so that the parties and the reviewing tribunal may de¬ 
termine whether the case has been decided upon the evi¬ 
dence and the law, or on the contrary, upon arbitrary 
or extralegal considerations ... In the absence of 
findings of fact the reviewing tribunal can determine 
neither of these things. The requirement of findings is 
thus far from a technicality. On the contrary, it is to 
insure against Star Chamber methods, to make certain 
that justice shall be administered according to facts and 
law. This is fully as important in respect of commis¬ 
sions as it is in respect of courts.” (Emphasis sup¬ 
plied). (Saginaw Broadcasting Co. v. F. C. C., 96 Fed. 
2nd, 554; 68 App. D. C. 282, Certiorari Denied, 59 S. 
Ct. 72, 305 U. S. 613). 

Therefore, the Commission, by concluding in a manner 
contrary to the evidence as shown by the record of this pro¬ 
ceeding, and concluding upon matters not contained in the 
record of this proceeding, it has deprived this appellant 
of its right to a full and fair hearing which embraces not 
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only the right to present evidence bnt also the right ^o be 
fairly and timely advised of what the Commission proposes. 
In this respect, the Supreme Court of the United States in 
the case of Morgan et al. v. U. S., held as follows: 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. The right to submit argument implies that op¬ 
portunity; otherwise the right may be but a barren one. 
Those who are brought into contest with the Govern¬ 
ment in a quasi-judicial proceeding aimed at the control 
of their activities are entitled to be fairly advised of 
what the Government proposes and to be heard upon 
its proposals before it issues its final command (Em¬ 
phasis supplied.) (Morgan et al v. U. S., 304 U. S. 1.) 

| 

The Supreme Court has held that “a finding without! sub¬ 
stantial evidence to support it—an arbitrary or capricious 
finding—does violence to the law.” ( Federal Radio Com¬ 
mission v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 
266, 53 S. Ct. 627.) 

In the case of Carter v. Kubler, the Supreme Court of the 
United States, in speaking of the requisites of a full and 
fair hearing stated as follows: 

! 

“Moreover, once a hearing has been ordered jSec. 
75(s)(3) necessarily guarantees that it shall be a!fair 
and full hearing. The basic elements of such a hearing 
include the right of each party to be apprized of all the 
evidence upon which a factual adjudication rests, plus 
the right to examine or rebut all such evidence.” 
(Carter v. Kubler, 320 U. S. 243,247; 64 S. Ct. 1). (Em¬ 
phasis supplied.) 

Likewise, Section 309(a) of the Communications Act of 
1934, in requiring that the Commission “shall afford such 
an applicant an opportunity to be heard under such Rules 
and Regulations as it may prescribe” contemplated a full 
and fair hearing thereunder, and the failure to accord ap¬ 
pellant its full procedural rights in this case is a depriva¬ 
tion of such full and fair hearing and, in consequence, I is a 
violation of this Section of the Communications Act. (Supp. 
52.) I 
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Measured by the standards set by the Supreme Court of 
the United States and by this Honorable Court as shown by 
the foregoing cited cases, the Commission’s Decision of Oc¬ 
tober 29,1947 purporting to grant the application of WJIM 
and deny the application of this appellant, is legally defi¬ 
cient in the following respects: 

1. This appellant was at no time advised that the 
Commission intended to consider an operation for 
WKRC other than that shown by the record of this pro¬ 
ceeding. 

2. This appellant was at no time afforded an oppor¬ 
tunity to be heard on the Commission’s intention that 
Station WKRC should operate with a nighttime radia¬ 
tion of 175 mv/m in the direction of Lansing, Michigan 
and at no time given the right “to examine or to rebut” 
such a proposal. Also, each request made by this ap¬ 
pellant for the opportunity to be heard in this respect 
was denied by the Commission. 

3. The Commission’s conclusion, in its Order of Octo¬ 
ber 29,1947 that WKRC operate with a nighttime radi¬ 
ation of 175 mv/m in the direction of Lansing, Michigan 
is not supported by adequate findings of fact and the 
record of this proceeding is completely devoid of any 
evidence concerning such a proposed operation. 

Therefore, the Commission’s decision purporting to 
grant the application of WJIM, Inc. and to deny the appli¬ 
cation of WKRC being legally deficient from the standpoint 
of the rights of this appellant with respect to the required 
elements of a full and fair hearing and proper conclusions 
supported by adequate findings of fact predicated upon the 
weight of substantial evidence as shown by the record of 
this case, is not a valid order and should be set aside. 
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Point No. 3. 

The Commission Erred by Misconstruing Section 307(b) of 
the Communications Act of 1934, as Amended, (1) by 
Finding and Concluding in a Manner Contrary to Its 
Own Standards of Good Engineering Practice end in 
Violation of Its Own Rules and Regulations, and (2) by 
Failing to Find and Conclude That Both the Applica¬ 
tion of WKRC and WJIM Could be Granted. 

Nowhere in the Commission’s Decision of October 29, 
1947 does it appear that Station WJIM will lose 42,400 per¬ 
sons from its present daytime listening audience as the re¬ 
sult of the granting of its application. (App. 184) Taking 
the Commission’s own figures in this Decision (Page 3, 
Para. 8, App. 47) WJIM will serve some 220,000 additional 
persons in the daytime. The Commission’s findings in this 
particular paragraph where the present and proposed serv¬ 
ice areas of Station WJIM are considered, omit a very im¬ 
portant factor to be considered and one which is clearly 
shown by the record, that is, that of the population now re¬ 
ceiving daytime service from Station WJIM, there would 
be 42,400 persons who would not receive this service from 
the operation proposed by the WJIM application as granted 
by the Commission. Thus, in order for WJIM to gain the 
daytime service they now propose, the Commission will 
permit it to lose a number of persons whom it presently 
serves which is in excess of 20% of the population oj* more 
than one fifth of the population alleged to be gained.; Fur¬ 
thermore, the area in which this loss of service occurs is 
within a radius of from 7 to 10 miles of the City of Lansing. 
No comment whatever and no justification for this substan¬ 
tial loss of service is made by the Commission in it? Deci¬ 
sion. The evidence substantiating this appellant’s conten¬ 
tion in this respect is found in the record of this case. (App. 
184,185, 211 ;R. 3961) 

Section 307(b) of the Communications Act of 1934, as 
amended, requires the Commission to make a fair and equi¬ 
table distribution of radio facilities among the Several 
states and the communities therein (Suppl. 51). j This 


I 

I 

! 
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Section of the Act does not require the Commission to reach 
inconsistent conclusions as it has in its Decision of October 
29, 1947. This Decision, if carried into effect, would de¬ 
prive 42,400 persons living immediately adjacent to Lansing 
of daytime service they now receive. Also, by the denial 
of the VVKBC application, 861,711 persons would not re¬ 
ceive the service proposed. Therefore, from the standpoint 
of daytime service only, the Commission concludes that it 
is in the public interest to give service to some 5,000 per¬ 
sons in northern Michigan far removed from Lansing to 
the exclusion of 904,111 persons located in areas which are 
part of, contiguous to or tributary to the metropolitan areas 
of Lansing and Cincinnati (FCC Decision, App. 51). 

The inconsistencies of this Decision of October 29, 1947 
become apparent when the following conclusions, which are 
excerpts from this Decision, are analysed: 

“Section 307(b) of the Communications Act of 1934, as 
amended, requires the Commission to make ‘distribu¬ 
tion of licenses, frequencies, hours of operation and 
power among the several states and communities so as 
to provide a fair, efficient and equitable distribution of 
radio service (transmission and reception) to each of 
the same’. We have, therefore, considered the two 
conflicting applications herein in the light of the man¬ 
date of this Section.” 

(Decision, Para. 1, Page 5, App. 50) 

“While the proposed increases in service are greater 
in the case of Station WKRC than in the case of Sta¬ 
tion WJIM, the proposed operation of Station WJ1M 
would provide a primary service to 550 square miles 
containing 5,000 persons which does not now receive 
any daytime primary service whatsoever ...” 

(Emphasis supplied.) (Decision, Para. 3, Page 5; 
App. 51) 

“There is no conflict between the WKRC application 
and that of WJIM as to daytime operation. Each 
could operate simultaneously as proposed by their re¬ 
spective applications without restricting the daytime 
service of either.” 

(Decision, Para. 4, Page 6; App. 52) Emphasis 
supplied.) 
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From the above excerpts of the Commission’s Decision 
it can clearly be seen that the Commission, by this decision, 
denies this appellant’s application, in toto, in order; to per¬ 
mit WJIM to serve some 5,000 persons in the daytime, there 
being no conflict between the daytime proposals of either 
applicant. Obviously, the statutory mandate of Section 
307(b) of the Communications Act does not require the 
Commission to deny nighttime proposals of service of one 
station in order for daytime service to be rendered by 
another station. 

The record of this proceeding will show that these 5,000 
daytime listeners, who may benefit, are located in bn area 
92 to 125 miles north of Lansing, Michigan (WJIM Exhibit 
No. 19, Fig. 19; R. 3961). This area and the people 
therein are not a part of, are not contiguous to, nor are 
they tributary of the Lansing area. The grant the WJIM 
application and as the principal reason therefore, ajs stated 
by the Commission in the conclusions of this Decision, that 
it will serve these 5,000 persons in an area, the m<fst part 
of which is over 100 miles away from the City of Lansing, 
is contrary to the Standards of Good Engineering Practice 
and the Rules and Regulations of the Commission, j 

Section 3.26 of the Commission’s Rules and Regulations, 
is as follows: 

“§ 3J26 Regional Channels: Classes III-A and III-B 
stations.—The following frequencies are designated as 
regional channels and are assigned for use by Class 
III-A and III-B stations: 550 ...” (Suppl. 60). 

i 

_ ! 

The Commission’s Standards of Good Engineering Prac¬ 
tice concerning standard broadcast stations, on page 2, 
Paragraph 2, state as follows: 

11 Class 111 stations operate on regional channels and 
normally render primary service to the metropolitan 
district and the rural area contained therein dnd con¬ 
tiguous thereto ...” (Suppl. 60). 

The Rules and Regulations of the Commission provide as 
follows: 


i 

i 

i 
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“§ 3J22(a)(c)—Class III Station .—A Class III station 
is a station which operates on a regional channel and 
is designed to render service ’primarily to a metropol¬ 
itan district and the rural area contiguous thereto.” 
(Emphasis supplied). (Snppl. 58-59). 

The application of WJIM requests a construction permit 
for a Class III station of regional classification on a re¬ 
gional frequency. Therefore, under the Commission’s own 
Rules and Standards as shown above, the proposed station 
should render service primarily to the metropolitan dis¬ 
trict of Lansing and the rural areas contiguous thereto. 
Figure 19 of WJIM, Inc. Exhibit No. 19 (R. 3961) shows 
that the area containing these 5,000 persons is in no way 
part of, continguous or tributary to the metropolitan dis¬ 
trict of Lansing. 

The principal reason relied upon by the Commission in 
its decision purporting to deny the application of this ap¬ 
pellant and grant the application of WJIM is because of 
alleged new service to an area far removed to the north 
from the metropolitan district of Lansing. The above ex¬ 
cerpts from the Commission’s Standards and Rules show 
that such a rural area so removed and not contiguous to or 
contained in a metropolitan district is not one contemplated 
to be served by the class of station for which WJIM has 
made application. Thus this purported grant is in viola¬ 
tion of the Commission’s Rules and contrary to its Stan¬ 
dards of Good Engineering Practice because such areas are 
contemplated to be served by other classifications of sta¬ 
tions (FCC Rules, Sec. 3.22, Supp. 58-59). Therefore, the 
Commission’s conclusions in this respect are erroneous be¬ 
cause they do not support or justify such a departure from 
its own standards and Rules and Regulations and as such 
prejudice the right of this appellant in the premises. 

Under Section 307 (b) the Commission should grant both 
the applications of this appellant and WJIM because by so 
doing there would be an additional service to 1,081,711 per¬ 
sons in the daytime and 643,552 persons at night. This ap¬ 
pellant’s station, WKRC, would gain 861,711 persons in 
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the daytime and 621,852 persons at night while WJIM 
would gain 220,000 persons in the daytime and 11,700 per¬ 
sons at night. (Decision, Page 3, Para. 8; Page 4, Para. 14; 
WJIM Ex. 19, Fig. 16, App. 43, 178, 185, 212, 234)i The 
grant of both applications would result in a limitation im¬ 
posed upon WJIM at night higher than that contemplated 
by this Decision. Nevertheless, this limitation is an im¬ 
provement in service and not unreasonably high in view of 
the Commission’s grants of higher limitations in j other 
instances. 

Limitations on low frequencies such as the 550 kilpcycle 
frequency result in greater coverage than the same limita¬ 
tion on higher frequencies. For example, a limitation of 
18 mv/m on the 550 kc frequency is not as great a restric¬ 
tion in area as is a limitation of 10 mv/ on the 1560 kc fre¬ 
quency. The Commission is in no wise hesitant to grant 
construction permits where a limitation equal to or in ex¬ 
cess of the limitation WKRC would impose on WJIM if 
both applications were granted. 1 From the foregoingjit can 
be seen that it is not necessarily in the public interest that 
a 7 or 8 mv/m nighttime limitation be the maximum limi¬ 
tation for the WJIM operation. 

From the foregoing it can be seen that the Commission’s 

Decision is (1) a flagrant misconstruction of the statutory 

mandate of Section 307(b) of the Communications Act of 

1934, and (2) is discriminatory to the detriment of the 

rights of this appellant in that it is in violation of and con- 
— 

1 The following is a partial list of grants made by the Commission showing 
that the Commission considers it to be in the public interest in other localities 
when the nighttime limitations are far in excess of 7 or 8 mv/m: 


KC 

Station 

Location 

RSS 

Limitation 

580 

KALB 

Alexandria, Louisiana 

San Angelo, Texas 

12.5 mv/m 

600 

KXSA 

11.6 mv/m 

610 

WHKC 

Akron, Ohio 

11.6 mv/m 

620 

WHJB 

Greensburg, Penna. 

13.03: mv/m 

740 

WORZ 

Orlando, Florida 

12.75 mv/m 

850 

WNAO 

Raleigh, North Carolina 

12.29| mv/m 

930 

WFMD 

Frederick, Maryland 

11.34! mv/m 

940 

WINZ 

Hollywood, Florida 

21.0 mv/m 

1420 

WVJS 

Owensboro, Kentucky 

13.7 j mv/m 

1480 

WABB 

Mobile, Alabama 

11.7 mv/m 

1590 

WHHT 

Durham, North Carolina 

11.6 mv/m 


i 

I 
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trary to the Commission’s own Rules and Regulations and 
Standards of Good Engineering Practice, therefore, the 
Decision of October 29,1947 is erroneous, hence illegal and 
should be set aside. 


Point No. 4. 

The Commission’s Findings and Conclusions Are Discrim¬ 
inatory, Arbitrary and Capricious in That They Are 
Contrary to the Substantial Evidence and Ignore Sub¬ 
stantial Evidence Contained in the Record of This 
Case. 

The Commission erred by failing to find in accordance 
with the record of this case and under the designated issues, 
on a comparative basis that the program performance of 
Station WKRC was superior from the standpoint of public 
interest, convenience and necessity to that of Station 
WJIM. In this respect, comparison of program policies 
in this brief will be restricted to but two types of programs 
of these stations. These are agricultural and religious 
programs. 

Agricultural Programs. —Both Lansing, Michigan and 
Cincinnati, Ohio are surrounded by rich agricultural and 
dairy areas. It.is pertinent to observe the past program 
performance, as contained in the record, of both WJIM and 
WKRC with respect to local agricultural programs. 

WJIM does not and has not specialized or catered in any 
way to its agricultural listeners by the carrying of agricul¬ 
tural programs. In the words of the WJIM General Man¬ 
ager and Corporation President, he stated, “But certainly 
not enough of our population listens to the station in the 
daytime on 1240 kc to warrant our spending a great deal 
of time on agricultural programs.” (App. 135). WJIM, 
in Exhibit No. 8, shows that they have devoted but 2.8% 
of their total time to agricultural programs. (WJIM Ex¬ 
hibit 8, App. 131) Further, WJIM has no staff member 
specializing in the production of agricultural programs. 
(WJIM Exhibit No. 2, Part A, App. 130). 
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WKRC Exhibit No. 7 lists 40 persons associate^ in the 
production of agricultural programs who have participated 
in the past in programs for its rural listeners. WKRC has 
devoted 5% of its time to agricultural programs (WKRC 
Exhibit No. 6, App. 153). WKRC has a daily farm 
program of one hour and a fulltime director of fatm pro¬ 
grams who is a university agricultural graduate with prac¬ 
tical farm experience in this specialized field (App. 137- 
138). ! 

Religious Programs. —An examination of the record of 
this case regarding the past program performance of 
WJIM shows it to be sadly lacking in the production of 
religious programs. All of the WJIM religious programs 
are commercial and there have been no local sustaining 
religious services broadcast in the period of time covered by 
the WJIM program exhibits. (WJIM Exhibit No. 8, App. 
131-134). The General Manager of WJIM was| asked 
while on the stand, “Do you have any local religions sus¬ 
taining programs?” His answer was “No”, (App. 134). 

Station WKRC is the only Cincinnati station which has a 
fulltime director of religious and educational programs. 
These programs are under the direction of Dr. Hudson 
McKim, who is nationally known in the field of education 
and religion. He is excellently qualified for this type of 
work, being an ordained clergyman holding two bachelor 
degrees, two masters degrees and a doctorate (App. 144- 
151). The evidence in the record of this proceeding with 
respect to the WKRC religious programs shows conclu¬ 
sively that WKRC has performed a service to its listening 
audience through its religious programs which is excep¬ 
tional to an exemplary degree. Very few broadcasting sta¬ 
tions in the United States today can show that they; serve 
the religious institutions and cater to the religious diesires 
of their listening audience in the manner now being dpne by 
Station WKRC, as reflected by the record of this case.; It is 
pertinent to note that all local religious programs carried 
by Station WKRC are sustaining (App. 150). 

The evidence in the record of this case on the religious 
and agricultural programs of these two stations shows con- 

l 

i 

I 
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clusively that this appellant, through the policies of its sta¬ 
tion, has rendered a meritorious service to its listening 
public in the field of agricultural and religious programs, 
(App. 137-144, 144-151, WKRC Exhibits 4, 6, 7, 8, 9, 13; 
151-177) while WJIM, Inc. in this same respect, has 
failed miserably as far as this type of program service is 
concerned (App. 131-135). The Commission, under the 
issues of this consolidated hearing, was required to find 
which application, on a comparative basis, should be 
granted (App. 59-61). The fact that the Commission 
failed to find and failed to recognize the exemplary program 
service of this appellant is erroneous and arbitrary as well 
as being highly discriminatory to the detriment of this 
appellant. Further, it was error on the part of the Com¬ 
mission to fail to find that, on a comparative basis, that 
the program performance of WJIM was deficient as above 
indicated and as shown by the record. 

Another example of the Commission’s erroneous findings 
is that it found, to the detriment of this appellant, that 
WKRC does not contemplate increasing its present operat¬ 
ing staff, such a finding being contrary to the evidence as 
shown by the record (Decision, Page 4, Par. 12; App. 49). 
The General Manager of Station WKRC, Mr. Herman E. 
Fast, testified concerning the staff plans of this appellant 
as follows: 

Mr. Fast was asked the question—“Is there any change 
contemplated in the personnel or additions in the event 
the pending application is granted?” 

A. Mr. Fast—“We are not planning any changes, how¬ 
ever, there may be some changes from time to time, 
and if necessary, if the application is granted, we will, 
of course, increase our staff to increase our service 
(App. 137) (emphasis supplied) 

The discriminatory nature of the Commission’s Findings 
and Conclusions can be seen when this Decision is consid¬ 
ered in the light of the restrictions placed upon this appel¬ 
lant by virtue of its station operating on the 550 kilocycle 
frequency. Under previous Commission policy, in coopera- 
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tion with the United States Navy, the 550 kilocycle fre¬ 
quency has, in general, been restricted in the use of power. 
In the case of WKRC, it was not possible for this station 
to apply for a nighttime increase in power becaus^ of this 
Commission restriction and it was not until January 17, 
1946, that the Commission permitted stations on this fre¬ 
quency to increase their power up to and including; a maxi¬ 
mum of 5 kilowatts. (FCC Press Release No. 8854j5, Janu¬ 
ary 17, 1946, App. 136.) Station WKRC operated 
under this power restriction, and while so doing, yas con¬ 
fined to an inferior position as far as competition in the 
Cincinnati area was concerned because other regional sta¬ 
tions had been permitted to increase their power (j^pp. 140 
In fact, Station WKRC is the only station of Regional 
classification in the Cincinnati area with a nighttime 
power of less than 5 kilowatts. One of the objects 
of this application, as shown by the record of this case, was 
to extend the WKRC coverage in a northernly direction and 
improve its competitive position with respect to the other 
regional stations of higher power in the Cincinnati area 
(App. 140, 220, 221, 222, 223, 224). This competitive posi¬ 
tion is a very important factor which directly affects the 
income of this appellant. The acuteness of this competitive 
factor in the Cincinnati area is further shown by ^;he fact 
that as recent as September 28, 1948, there was filpd with 
the Commission an application to move the regional jStation 
WVLK from Versailles, Kentucky to Cincinnati, C^hio 
(FCC Public Notice # 26967). Thus it can be seen that the 
Commission, by failing to recognize the restriction placed 
upon this appellant by virtue of it being on the 550 kilocycle 
frequency and as a result, not being able to increase its 
power, the present decision is a discriminatory act! on the 
Commission’s part which fails to recognize the service be¬ 
ing rendered by this appellant and fails to permit it to 
increase its power to a position of competitive equality in 
the Cincinnati area, such a failure to conclude beiiig con¬ 
trary to the record is arbitrary, discriminator ind 
capricious. 
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A further error on the Commission’s part in this deci¬ 
sion is that it concluded that the WJIM engineering pro¬ 
posal was technically feasible (Decision, Page 7, Conclusion 
No. 5; App. 53). Under the issues of this consolidated 
proceeding it is required that WJIM show that the opera¬ 
tion it proposes is technically feasible from an engineering 
standpoint. The WJIM antenna design consists of one 
major lobe and 5 minor lobes designed to protect six sta¬ 
tions. (App. 228, 229). The engineering testimony of this 
hearing reveals that this proposed antenna design, from an 
engineering standpoint, is critical for adjustment and main¬ 
tenance of operation. The record shows also, that the pro¬ 
posed WJIM antenna would be extremely difficult to adjust 
and particularly critical to maintain as well as at all times 
being highly susceptable to variation. Further, it may not 
be possible to obtain all the nulls of the design within the 
values indicated. (App. 229-232.) 

Under the Commission’s own issues as to technical re¬ 
quirements and the testimony in this record which raised 
serious questions as to the technical feasibility of the 
WJIM engineering proposal, it was erroneous on the part 
of the Commission to fail to make adequate findings show¬ 
ing that it had considered this testimony on the issue of 
technical feasibility of the proposed WJIM operation. The 
Commission’s finding regarding the technical qualifications 
of WJIM is as follows: 

“5. WJIM, Inc. (WJIM) is legally, technically and 
financially qualified to construct and operate the sta¬ 
tion it proposes.” (Decision, Page 7; App. 53.) 

Such a conclusion is inadequate because it is not supported 
by findings of fact contained in the Commission’s Decision, 
nor is there any showing of the basic facts upon which such 
a conclusion is predicated. Such a statement in a decision 
by the Commission is a naked conclusion unsupported by 
a slowing of the essential basic facts upon which it is pred¬ 
icated and in no way reveals the nature of the evidence the 
Commission relied upon in making such a conclusion. Fur¬ 
thermore, it is completely lacking in statements by the Com- 
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mission showing the grounds upon which the Commission’s 
determination rests. Therefore, such a conclusion by the 
Commission is invalid and the decision in which it is con¬ 
tained should be set aside. ( Tri-State B/cg Co., Inc. v. 
F. C. C., 96 Fed. 2nd, 564, 566; 68 App. D. C. 292; Atphison 
T. d S. F. Ry. Co. v. U. 8., 295 U. S. 193, 201, 202; 55 S. Ct. 
748; Saginaw B/cg Co. v. F. C. C., 96 Fed. 2nd, 554 561; 68 
App. D. C. 282; Certiorari Denied, 59 S. Ct. 72, 305 U. S. 
613; Bemmont S. L. d W. Ry. Co. v. U. S., 282 U. S. 74,86, 
51 S. Ct. 1). The Commission, having failed to adequately 
find with regard to the issue of technical feasibility, it was 
error on the part of the Commission to conclude that WJIM 
was technically qualified. 

From the foregoing it can be seen that the Comniission 
ignored substantial evidence and failed to find in accord¬ 
ance with the weight of substantial evidence. Appellant’s 
evidence cited above is substantial because it is sudji rele¬ 
vant evidence as a reasonable mind might accept as ade¬ 
quate to support a conclusion. A great deal of the jabove 
cited evidence is undisputed and yet the Commission has 
disregarded it. It is the duty of the Commission to decide 
the cases before it on all of the evidence. The Commission 
is not at liberty to rely on part of the evidence to support 
its findings and put aside all other undisputed evidence. 
(Peninsula d Occidental Steamship Co. v. N. L. R. B., 98 
Fed. 2nd 411; N. L. R. B. v. Columbia Enameling d Stamp¬ 
ing Co., 306 U. S. 292, 59 S. Ct. 501). Thus the Commission, 
by ignoring substantial evidence ard not finding in ac¬ 
cordance with the weight of substantial evidence, iti find¬ 
ings in the instant case are arbitrary and capricious and 
should be set aside. 


I 
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Point No. 5. 

The Commission Erred by Issuing a Final Decision Pur¬ 
porting to Deny This Appellant’s Application Without 
the Prior Issuance of a Proper Proposed Decision Per¬ 
mitting the Filing of Exceptions and Oral Argument 
Thereon. 

The Proposed Decision of the Commission adopted April 
25, 1947 contains the following statement: 

“We propose, further, to grant the application of the 
Cincinnati Times-Star (WKRC), on condition that the 
applicant file within sixty days of the grant an appli¬ 
cation for modification of directional antenna system 
incorporating a radiation value at night toward Station 
WJIM, Lansing, Michigan, not to exceed 175 mv/m 
equivalent for a .311 antenna in the horizontal plane.” 
(Proposed Decision, April 25, 1947, Pages 6 and 7, 
App. 35) (Emphasis supplied). 

This Proposed Decision, as clearly shown by the above 
excerpt, does not in any way propose to deny this appel¬ 
lant’s application. Oral Argument was heard by the Com¬ 
mission on the exceptions filed to this Proposed Decision, 
no part of said oral argument being devoted to the denial of 
this appellant’s application. Therefore, no oral argument 
was had on the proposal that this appellant’s application 
be denied. 

In the Commission’s Decision of October 29, 1947, the 
following conclusion is found: 

“It Is Fubtheb Obdebed, That the application of the 
Cincinnati Times-Star Company (WKRC) BE, AND 
IT IS, DENIED, without prejudice to applicant’s filing 
within sixty days an application for use of the fre¬ 
quency 550 kilocycles at Cincinnati which would afford 
protection in accordance with the Standards to all ex¬ 
isting and proposed stations except that it may radiate 
175 mv/m equivalent for a .311 wavelength antenna in 
the horizontal plane in the direction of Lansing, Michi¬ 
gan.” (Decision, Oct. 29, 1947, Page 7; App. 53) 
(Emphasis supplied) 
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The Commission’s circumvention of the established pro¬ 
cedure as provided for by its own Rules and Regulations 
can be seen by comparing the effect of its Order of October 
29,1947 with the provisions of its Rules governing hearings 
and decisions. 

In consolidated proceedings before the Commission such 
as the one in which this appellant is herein involved, the 
Rules of the Commission contemplate a procedure sought 
by this appellant, that is, after the hearing, and if it is the 
intention to deny appellant’s application, the issuance of a 
proposed decision containing proper conclusions proposing 
to deny the application supported by adequate findings of 
fact which, in turn, should be substantiated by the Weight 
of substantial evidence as shown by the record of the case. 
Then, this appellant would have the right to file exceptions 
to this proposed denial and have the right to oral argument 
thereon before a final denial. (FCC Rules 1.851, j 1.854, 
1.856, Suppl. 55-58). The Commission’s Rules specifically 
provide, in Section 1.856, that after a hearing and “After a 
full opportunity has been afforded all parties for the filing 
of exceptions, supporting statements, briefs, and fqr oral 
argument, as provided above, the Commission will issue its 
final decision” (FCC Rule 1.856, Suppl. 58). 

The Commission’s Decision of October 29, 1947 is in vio¬ 
lation of the statutory mandate of Section 409(a) pf the 
Communications Act of 1934, as amended. The last sen- 
tence of this Section of the Communications Act j is as 
follows: 

“In all cases heard by an examiner the Comirjission 
shall hear oral argument on the request of either 
party.” (47 U. S. C. A., Section 409(a)). (Supjp. 54). 

This appellant has been afforded no oral argument pn the 
proposed denial of its application. It is quite true that this 
appellant was afforded oral argument after the Commis¬ 
sion’s Proposed Decision of April 25, 1947, but this Deci¬ 
sion did not propose to deny appellant's application. It 
was only after oral argument that the Commission first 
intimated that it contemplated denying appellant’s applica- 
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tion. The right of oral argument is the right to be heard 
upon the Commission’s proposal directed at the control of 
this appellant’s activities. The procedure employed by 
the Commission in the instant case, though oral argument 
was had, was on exceptions directed to a proposed decision 
which proposed to grant this appellant’s application and 
not a decision of any kind which proposed to deny this 
appellant’s application. Therefore, this appellant has at 
no time been afforded the right of oral argument on the 
proposed denial of its application as required by Section 
409(a) of the Communications Act of 1934, as amended. 

The statutory mandate of the Communications Act of 
1934, as amended, charges the Commission with the duty to 
conduct its proceedings in a manner as will best conduce to 
the proper dispatch of business and to the ends of justice 
(Communications Act of 1934, as amended, Section 4(j), 
Suppl. 51). It has been held that the Commission is 
not strictly a court but, it has quasi judicial powers and its 
proceedings must satisfy “the pertinent demands of due 
process”. (Radio Commission v. Nelson Bros. Co., 289 
U. S. 266, 276.) 

The due process clause of the Fifth Amendment to the 
Constitution of the United States provides that no person 
shall be deprived of life,' liberty or property without due 
process of law. An essential element of due process is an 
opportunity to be heard before the reaching of a judgment 
and this Honorable Court has held that where these various 
procedural rights have been denied a party, that party has 
likewise been denied due process of law. (L. B. Wilson, 
Inc. v. F. C. C., U. S. Ct. App. for D. C. 9434, Decided April 
12, 1948.) 

In the instant case the Commission has arbitrarily de¬ 
prived this appellant of its right of oral argument on the 
denial of its application. The use of arbitrary power such 
as that employed by the procedure herein is repugnant to 
the theory of our institutions of government and the prin¬ 
ciples upon which they rest. There is no place in our sys¬ 
tem of government which tolerates the exercise of arbitrary 
power, “Sovereignty itself is, of course, not subject to law, 
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for it is the author and source of law; but in our |system, 
while sovereign powers are delegated to the agencies of 
government, sovereignty itself remains with the people, by 
whom and for whom all government exists and acts. And 
the law is the definition and limitation of power’’ (tick Wo 
v. Hopkins, 118 U. S. 356). The law in the case hferein is 
the Communications Act of 1934, as amended. 

Under the statutory mandate of Section 309(a) of the 
Communications Act of 1934, this appellant, after its appli¬ 
cation has been designated for hearing, has the right to the 
procedure prescribed by the Rules and Regulations of the 
Commission. This Section of the Communications 4-ct pro¬ 
vides that after the Commission designates an application 
for hearing, “it shall notify the applicant thereof, shall fix 
and give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard un¬ 
der such Rules and Regulations as it may prescribe’t (Com¬ 
munications Act of 1934, Section 309(a), Sup$l. 52). 
Here again it can be seen that the Commission’s finial deci¬ 
sion which, for the first time, purports to deny thi^ appel¬ 
lant’s application, circumvents its own Rules and Regula¬ 
tions, thus violating Section 309(a) of the Communications 
Act of 1934 and in so doing, has arbitrarily deprived this 
appellant of its rights thereunder. 

The Commission, on prior occasions where they changed 
their findings of fact and conclusions subsequent to the issu¬ 
ance of a proposed decision and after oral argunjent on 
exceptions to a proposed decision, has issued supplemental 
proposed decisions and revised proposed decisions, j These 
revised or supplemental proposed decisions contain |the re¬ 
vised findings of fact and changed conclusions and per¬ 
mitted the parties to the proceeding the right to file! excep¬ 
tions and have oral argument thereon before the issuance 
of a final decision. This procedure was followed in the fol¬ 
lowing recent Commission cases. ( James A. Noe \ et al., 
FCC Docket No. 6346; Elgin Broadcasting Co. et al., FCC 
Docket No. 6962; Northwestern Ohio Broadcasting Cory, et 
al., FCC Docket No. 7357; Lycoming County Broadbasting 
Corp. et al., FCC Docket No. 7425; and Jackson Broadcast- 
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ing Co. et al., FCC Docket No. 7487.) Thus it can be seen 
that through the vehicle of supplemental proposed deci¬ 
sions or revised proposed decisions, the Commission has 
complied with its own Rules, fulfilled its statutory obliga¬ 
tion under the Communications Act, and met “the pertinent 
demands of due process”. In the instant case this appel¬ 
lant in its pleadings before the Commission has repeatedly 
sought the procedure contemplated by the Commission’s 
Rules and Regulations and the Communications Act of 1934, 
as amended and on each occasion appellant’s request was 
denied. 

Therefore, the procedure here employed by the Com¬ 
mission is illegal in that this appellant has been denied the 
substantial procedural right of oral argument before the 
final denial of its application, which right is given to it by 
the Rules and Regulations of the Commission, and the 
Communications Act of 1934, as amended, and the Courts 
decisions defining such rights. All of which is in violation 
of this appellant’s right to due process of law under the 
Fifth Amendment to the Constitution of the United States. 

Point No. 6. 

The Commission’s Memorandum Opinion and Order of July 
22, 1948 Purporting to Finally Deny This Appellant’s 
Application and Purporting to Deny This Appellant’s 
Petition for Rehearing is Invalid Because (1) a Legally 
Constituted Competent Quorum of the Commission 
Was Not Present and Therefore (2) Said Order De¬ 
prives Appellant of the Right to a Full and Fair Hear¬ 
ing as Required by Due Process of Law. 

The membership of the Commission and the Commis¬ 
sioners participating at the time of the various actions on 
the applications in the instant case is shown on pages 63 
and 64 of the supplement to this brief. 

The Commission, at the time (July 22, 1948) of its final 
action purporting to deny this appellant’s application, was 
composed of five participating members. They were Com¬ 
missioners Coy, Walker, Webster, Jones and Sterling. 
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Comparing these names with the names appearing! in the 
certified copy of the Commission’s attendance at oral argu¬ 
ment (App. 41) on this matter on October 8, 1947, will 
be seen that of the five Commissioners participating^ in the 
final denial of this appellant’s application, only three were 
present and heard oral argument. These were! Com¬ 
missioners Walker, Webster and Jones. Commissioner 
Jones dissented in this final action of the Commission, that 
is, he was in favor of a grant of appellant’s Petition For 
Rehearing. Commissioners Coy and Sterling, who partici¬ 
pated in this action, were not members of the Commission 
at the time of any of the previous actions on this matter. 

Also, an examination of this information (Suppl. 63-64) 
reveals that there is not a single member on the Commis- 
sion who has participated in all the Commission actions 
on this case. 

In cases too numerous to mention, the Commission has 
requested the consent of the parties at the time of oraj argu¬ 
ment for Commissioners to participate in the Final Deci¬ 
sion where they were not present at the time of oral! argu¬ 
ment. One of the most recent being the oral argument on 
the case of Northwestern Ohio Broadcasting Corporation 
(FCC Docket No. 7357 et al., transcript of oral argument). 
In the instant case, at no time was this appellant requested 
by the Commission in this respect and at no time d^d this 
appellant waive its rights or give its consent to permit a 
member of the Commission who did not participate in oral 
argument to participate in subsequent actions on its appli¬ 
cation. Also, the Commission, in the past, when faced with 
the problem of having less than a quorum of the Commis¬ 
sion present who had heard oral argument, recognized the 
fact that such an action, if taken, would not be valid. A 
recent enunciation of this principle is contained in the; Com¬ 
mission’s Order of February 19, 1948 concerning the \Elgin 
Broadcasting Company et al. (FCC Docket No. 6962, ejt al.). 
This order summarized this proposition and referred to 
four previous controlling cases as follows: j 

l 

“Whereas, After a review of the matters raised in the 

various petitions and other pleadings involved in each 

! 
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of these proceedings concerning the right to further 
arguments and in view of the additional fact that only- 
three of the four Commissioners who participated in 
the final Decisions, less than a quorum of the Com¬ 
mission, heard oral arguments addressed to the Sup¬ 
plemental Proposed Decision in these proceedings, the 
Commission is of the opinion that further argument 
should be held in these proceedings.” (See Commis¬ 
sion action in re WBNX Broadcasting Company, Inc., 
et al. Docket No. 6013, et al.; Broadcasting Service Or¬ 
ganization, Inc. (WORL) Docket No. 6626); Bay State 
Beacon, Inc., et al. Dockets Nos. 6843, et al.; and Homer 
Rodeheaver, et al,, Docket Nos. 7097, et al.). 

The Commission’s final action of July 22, 1948 denying 
this appellant’s application, contains the following lan¬ 
guage: 

“4. The remaining allegations of error have already 
been presented to the Commission in previous plead¬ 
ings and at oral argument and have been adequately 
weighed by the Commission in reaching its decision in 
this proceeding. Upon reconsideration of these alle¬ 
gations, we are of the opinion that they are without 
merit for the reasons set forth in the decision” (App. 
57). 

From the foregoing it can be seen that the Commission, 
composed of five members, only three of whom had heard 
oral argument, considered matters which this appellant had 
presented to the Commission at oral argument. Therefore, 
Commissioners Coy and Sterling decided to finally deny 
this appella/nt’s application, neither of them having heard 
this appellant’s oral argument and neither having been 
members of the Commission at the time of prior Commis¬ 
sion actions on this case. 

Section 4(h) of the Communications Act of 1934 requires 
that a quorum of the Commission shall consist of four of 
its members (Suppl. 51). Section 5(e) of the Com¬ 
munications Act prohibits the Commission from delegating 
its authority in a contested proceeding involving the taking 
of testimony at a public hearing without the consent of the 
parties thereto (Suppl. 51) and Section 4(j) directs 
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that the Commission conduct its proceedings in a manner as 
to best conduce the proper dispatch of business and “!to the 
ends of justice” (Suppl. 51). 

In the instant case, only three of the Commissioner\s who 
participated in the final denial of this appellant’s applica¬ 
tion heard oral argument. Therefore, they were ttiq only 
competent Commissioners to act on this matter, horpever, 
such a number does not constitute a quorum under the pro¬ 
visions of the Communications Act. It has been he)d, “a 
quorum is such a number of members of a body as is com¬ 
petent to transact business in the absence of other mem¬ 
bers” ( State v. Trustees of Wilkersville Township, 20|Ohio, 
St. 288, 294). In this connection, the dissenting opinion of 
Mr. Chief Justice Stephens, in the case of Eastland Co. v. 
F. C. C. is particularly pertinent: 

“And I think Congress meant that when the Commis¬ 
sion, proceeding by examiner, and therefore irierely 
reading the evidence, heard oral argument, at least a 
majority of the Commission that heard the oral Argu¬ 
ment must also decide the case. To make oral Argu¬ 
ment to those who are not to decide would be vjain.” 
{Eastland Co. v. F. C. C., 92 Fed. 2nd, 467, 472.) 

i 

It must be remembered that it was not until after j oral 
argument had been heard that the Commission decided to 
deny this appellant’s application. The Commission’s ini¬ 
tial action of December 6, 1946 purported to granlj this 
appellant’s application upon conditions. The Commission’s 
Proposed Decision of April 25, 1947 proposed to grant this 
appellant’s application with certain suggested modifica¬ 
tions, and the oral argument of October 8, 1947, was, held 
on the Exceptions to this Proposed Decision. Yet Com¬ 
missioners Coy and Sterling, not having heard oral argu¬ 
ment and never having participated before in any of the 
previous Commission actions on this matter, now partici¬ 
pate in an action which purports to finally deny this appel¬ 
lant’s application. 

The Supreme Court of the United States has decided that 
the Commission is not, strictly, a court, but it has qhasi- 
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judicial powers and its proceedings must satisfy ‘‘the per¬ 
tinent demands of due process” (Radio Commission v. 
Nelson Bros. Co., 289 U. S. 266, 276). And, it has further 
been held that for due process there must be an orderly 
proceeding in an appropriate and impartial tribunal; but 
due process is not necessarily judicial process; it may for 
some purposes be accorded by an administrative board or 
office (Reetz v. Michigan, 188 U. S. 505, 507; 23 S. Ct. 391). 
In any judicial proceeding there is an inherent right to have 
a decision rendered by the judge who presided at the trial. 
This same right should be no less requisite of an adminis¬ 
trative agency, to the extent that, at least, there should be 
a competent quorum of the Commissioners present who had 
heard oral argument. This is especially pertinent and par¬ 
ticularly important in the instant case, because in the Com¬ 
mission’s final action of July 22,1948 it issued findings and 
conclusions upon matters which had been the subject of oral 
argument. 

The requisite of a competent quorum which had heard 
oral argument as a necessary element of due process before 
an action of an administrative agency is all the more im¬ 
portant when it is considered that an action of the Com¬ 
mission is not subject to full judicial review on the merits, 
yet this final action in the instant case was upon questions 
involving the merits of this proceeding which are the grava¬ 
men of this appellant’s contention before the Commission. 

The due process clause of the Fifth Amendment to the 
Constitution of the United States provides that no person 
shall be deprived of life, liberty or property without due 
process of law. This Honorable Court has held that, “an 
essential element of due process is an opportunity to be 
heard before the reaching of a judgment” {L. B. Wilson, 
Inc. v. F. C. C., U. S. Ct. of App. for D. C. No. 9434, De¬ 
cided April 12, 1948). The Communications Act of 1934 
and the Courts decisions interpreting this act contemplate 
a full and fair hearing before the Commission can issue a 
valid final order in an adversary proceeding. 

Due process could have been afforded this appellant by 
the grant of its Petition For Rehearing. This the Commis- 
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sion did not do. Instead, the Commission, by its Memoran¬ 
dum Opinion and Order of July 22,1948, finally denied this 
appellant’s application (App. 55). This final denial was by 
the Commission, composed of five of its members, namely 
Commissioners Coy, Walker, Webster, Jones and Stirling. 
Commissioner Jones dissented in this action stating, ib sub¬ 
stance, that appellant’s Petition For Rehearing should be 
granted because the errors set forth by appellant ari well 
founded in that the record of the case does not support the 
conclusions of the majority. Looking at the other Coijnmis- 
sioners who participated in this July 22,1948 action we find 
that Commissioners Walker and Webster were the| only 
Commissioners other than Commissioner Jones wh<j> had 
heard oral argument. And finally, it is seen, that Commis¬ 
sioners Coy and Sterling, who were not members of the 
Commission at the time of any of the previous actions, on 
this appellant’s application now, as their first participation 
in this case, decided that the application should be denied. 

The participation of Commissioners Coy and Sterling in 
the final denial of this appellant’s application ha^ not 
afforded this appellant its right to a full and fair hearing 
which includes the right of oral argument before the mem¬ 
bers of the Commission who are to decide upon its 
tion. 

On this question the Supreme Court of the United States 
has held: 

“The requirement of a ‘full hearing’ has obvious ref¬ 
erence to the tradition of judicial proceedings in \?hich 
evidence is received and weighed by the trier of the 
facts. The ‘hearing’ is designed to afford the safe¬ 
guard that the one who decides shall be bound in good 
conscience to consider the evidence, to be guided by 
that alone, and to reach his conclusion uninfluenced by 
extraneous considerations which in other fields might 
have play in determining purely executive action. ! The 
‘hearing’ is the hearing of evidence and argument). If 
the one who determines the facts which underlie^ the 
order has not considered evidence or argument , j it is 
manifest that the hearing has not been given. (Empha¬ 
sis supplied) 
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“For the weight ascribed by the law to the findings— 
their conclnsiveness when made within the sphere of 
the authority conferred—rests upon the assumption 
that the officer who makes the findings has addressed 
himself to the evidence, and upon that evidence has 
conscientiously reached the conclusions which he deems 
it to justify. That duty cawnot he performed by one 
who has not considered evidence or argument. It is not 
an impersonal obligation. It is a duty akin to that of 
a judge. The one who decides must hear.” (Morgan 
et al. v. U. S., 298 U. S. 468, 56 S. Ct. 907). (Emphasis 
supplied) 

•From the foregoing it can be seen (1) that the members 
of the Commission who acted upon the Commission’s Memo¬ 
randum Opinion and Order of July 22,1948, which purports 
to finally deny this appellant’s application did not consti¬ 
tute a competent quorum under the Communications Act 
which would satisfy the pertinent demands of due process, 
and (2) this appellant was not afforded the opportunity 
of oral argument before Commissioners Coy and Sterling 
iclio participated in this final action of the Commission. 
Such an action, depriving this appellant of its right of due 
process of law to a full and fair hearing by a competent 
tribunal, is illegal and should be set aside. 

CONCLUSION. 

The Commission has committed reversible error by de¬ 
priving this appellant of its right to a full and fair hearing. 
This is true because the Commission has made conclusions 
predicated upon material of which this appellant has no 
knowledge and consequently no opportunity to be heard 
thereon. Appellant’s right to a full and fair hearing has 
been further abridged by the participation of two Commis¬ 
sioners in the final denial of its application who neither 
heard the evidence in this case nor the oral argument 
thereon. 

The Commission has acted arbitrarily and capriciously 
by ignoring the evidence in the record and concluding upon 
material not contained in the record of this case. 


The Commission has arbitrarily and capriciously dis¬ 
regarded its own Rules and Regulations as well as the 1 stat¬ 
utory mandate of the Communications Act by not affording 
this appellant the opportunity to file exceptions and have 
oral argument upon the proposed denial of its application, 
there being no order or proposal that appellant’s applica¬ 
tion be denied until the final decision of October 29,1947. 

These arbitrary, erroneous and hence illegal acts were 
achieved by the Commission through numerous orders in¬ 
cluding the Final Decision of October 29, 1947 and the 
Memorandum Opinion and Order of July 22, 1948 yhich 
deny this appellant’s application. By these illegal orders, 
this appellant is aggrieved and its interest have !been 
adversely affected. 

Appellant has been deprived of its constitutional rights 
of due process of law. These rights cannot be circumvented 
by an administrative agency. Whenever such an agency 
attempts to abridge these rights it not only invades the 
private rights but the public interest is adversely affected 
as well. 

Therefore, the Decision of October 29, 1947 and! the 
Memorandum Opinion and Order of July 22, 1948 of the 
Federal Communications Commission should be reversed 
and the case remanded to the Commission with instructions 
to grant this appellant the rights accorded to it undeit the 
Communications Act of 1934, as amended, the Rules and 
Regulations of the Commission, and such other and further 
relief as this Honorable Court may deem just and prbper 
in the premises. 


Respectfully submitted, 

I 

Geo. 0. Sutton, 

William Thomson, 

John H. Midlen, 

1038 National Press Bldg., 
Washington 4, D. C., 
Attorneys for Appellant. 
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SUPPLEMENT. 

i 

Statutes Involved. 

Communications Act of 1934, as Amended (United States 

Code, Title 47) 

The Sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

Section 4.(h)—Four members of the Commission! shall 
constitute a quorum thereof. The Commission shall! have 
an official seal which shall be judicially noticed. 

Section 4.(j)—The Commission may conduct its proceed¬ 
ings in such manner as will best conduce the proper dis¬ 
patch of business and to the ends of justice. No Commis¬ 
sioner shall participate in any hearing or proceeding in 
which he has a pecuniary interest. Any party may appear 
before the Commission and he heard in person or by attor¬ 
ney. Every vote and official act of the Commission! shall 
be entered of record, and its proceedings shall be public 
upon the request of any party interested. The Commission 
is authorized to withhold publication of records or| pro¬ 
ceedings containing secret information affecting the na¬ 
tional defense. 

Section 5.(e)—The Commission is hereby authorized by 
its order to assign or refer any portion of its work, (busi¬ 
ness, or functions arising under this or any other Act of 
Congress or referred to it by Congress, or either branch 
thereof, to an individual commissioner, or to a board (com¬ 
posed of an employee or employees of the Commission, to 
be designated by such order, for action thereon, and t)y its 
order at any time to amend, modify, supplement or rescind 
any such assignment or reference: Provided , however, 
That this authority shall not extend to investigations insti¬ 
tuted upon the Commission’s own motion or, without the 
consent of the parties thereto, to contested proceedings in¬ 
volving the taking of testimony at public hearings, or to 
investigations specifically required by this Act.. . 

i 

Section 307.(b)—In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 
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Section 309.(a)—If upon examination of any application 
for a station license or for the renewal or modification of a 
station license the Commission shall determine that public 
interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, or 
modification thereof, in accordance with said finding. In 
the event the Commission upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and 
give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe. 

Section 312. (b)—Any station license hereafter granted 
under the provisions of this Act or the construction permit 
required hereby and hereafter issued, may be modified by 
the Commission either for a limited time or for the duration 
of the term thereof, if in the judgment of the Commission 
such action will promote the public interest, convenience 
and necessity, or the provisions of this Act or of any treaty 
ratified by the United States will be more fully complied 
with: Provided, however, That no such order of modifica¬ 
tion shall become final until the holder of such outstanding 
license or permit shall have been notified in writing of the 
proposed action and the grounds or reasons therefor and 
shall have been given reasonable opportunity to show cause 
why such an order of modification should not issue. 

Section 402.—(a) The provisions of the Act of October 
22, 1913 (38 Stat. 219), relating to the enforcing or setting 
aside of the orders of the Interstate Commerce Commission, 
are hereby made applicable to suits to enforce, enjoin, set 
aside, annul, or suspend any order of the Commission under 
this Act (except any order of the Commission granting or 
refusing an application for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of 
an existing radio station license, or suspending a radio op¬ 
erator’s license) and such suits are hereby authorized to be 
brought as provided in that Act. 

(b) An appeal may be taken, in the manner hereinafter 
provided, from decisions of the Commission to the Court 
of Appeals of the District of Columbia in any of the fol¬ 
lowing cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of 



I 

I 


I 

I 

53 

i 

i 

an existing radio station license, whose application is re¬ 
fused by the Commission. 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

(3) By any radio operator whose license has been sus¬ 
pended by the Commission. 

(c) Such appeal shall be taken by filing with said court 
within twenty days after the decision complained of is effec¬ 
tive, notice in writing of said appeal and a statement of the 
reasons therefor, together with proof of service of a true 
copy of said notice and statement upon the Comijnission. 
Unless a later date is specified by the Commission as part 
of its decision, the decision complained of shall be!consid¬ 
ered to be effective as of the date on which public announce¬ 
ment of the decision is made at the office of the Commission 
in the city of Washington. The Commission shall there¬ 
upon immediately, and in any event not later than fiye days 
from the date of such service upon it, mail or otherwise 
deliver a copy of said notice of appeal to each person shown 
by the records of the Commission to be interested in such 
appeal and to have a right to intervene therein under the 
provisions of this section, and shall at all times thereafter 
permit any such person to inspect and make copied of the 
appellant’s statement of reasons for said appeal at the office 
of the Commission in the city of Washington. Within thirty 
days after the filing of said appeal the Commission shall 
file with the court the originals or certified copied of all 
papers and evidence presented to it upon the application 
or order involved, and also a like copy of its decision 
thereon, and shall within thirty days thereafter file a full 
statement in writing of the facts and grounds for i1|s deci¬ 
sion as found and given by it, and a list of all interested 
persons to whom it has mailed or otherwise delivered a 
copy of said notice of appeal. 

(d) Within thirty days after the filing of said appeal any 
interested person may intervene and participate in tie pro¬ 
ceedings had upon said appeal by filing with the court a 
notice of intention to intervene and a verified statement 
showing the nature of the interest of such party, together 
with proof of service of true copies of said notice and state¬ 
ment, both upon appellant and upon the Commission] Any 
person who would be aggrieved or whose interests would 
be adversely affected by a reversal or modification of the 
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decision of the Commission complained of shall be consid¬ 
ered an interested party. 

(e) At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it, and 
shall have power, upon such record, to enter a judgment 
affirming or reversing the decision of the Commission, and 
in event the court shall render a decision and enter an order 
reversing the decision of the Commission, it shall remand 
the case to the Commission to carry out the judgment of 
the court: Provided, however, That the review by the 
Court shall be limited to questions of law and that findings 
of fact by the Commission, if supported by substantial evi¬ 
dence, shall be conclusive unless it shall clearly appear that 
the findings of the Commission are arbitrary or capricious. 
The court’s judgment shall be final, subject, however, to 
review by the Supreme Court of the United States upon 
writ of certiorari on petition therefor under Section 240 
of the Judicial Code, as amended, by appellant, by the Com¬ 
mission, or by any interested party intervening in the 
appeal. 

(f) The court may, in its discretion, enter judgment for 
costs in favor of or against an appellant, and/or other in¬ 
terested parties intervening in said appeal, but not against 
the Commission, depending upon the nature of the issues 
involved upon said appeal and the outcome thereof. 

Section 409.(a)—Any member or examiner of the Com¬ 
mission, or the director of any division, when duly desig¬ 
nated by the Commission for such purpose, may hold hear¬ 
ings, sign and issue subpenas, administer oaths, examine 
witnesses, and receive evidence at any place in the United 
States designated by the Commission; except that in the 
administration of Title III an examiner may not be author¬ 
ized to exercise such powers with respect to a matter in¬ 
volving (1) a change of policy by the Commission, (2) the 
revocation of a station license, (3) new devices or develop¬ 
ments in radio, or (4) a new kind of use of frequencies. In 
all cases heard by an examiner the Commission shall hear 
oral arguments on request of either party. 

Buies and Regulations of the Federal Communications 

Commission. 

The sections of the Rules and Regulations of the Federal 
Communications Commission which are pertinent to this 
appeal are: 
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Section 1.301. Applications required —Construction per¬ 
mits, modifications of construction permits, operator and 
station licenses, renewal of operator and station licenses, 
modification of station licenses, special temporary authori¬ 
zations, special service authorizations, assignment of con¬ 
struction permits or licenses and consent to transfer con¬ 
trol of a corporation holding a construction permit or 
license, shall he granted only upon written, subscribed, and 
verified application upon forms prescribed by the Commis¬ 
sion. A separate application shall he filed for each instru¬ 
ment of authorization requested ...” 

Rules in effect at time of hearing — 

Section 1.851. Initial, recommended and proposed, deci¬ 
sions. —(a) In rule making and in all cases of hearirigs on 
applications for initial licenses the presiding officer! shall 
not prepare any decision but shall certify the entire record 
to the Commission for decision. 

i 

(h) In all other cases the order or notice containing the 
date and place of hearing shall specify whether th£ pre¬ 
siding officer shall prepare an initial decision as prqvided 
for in subsection (c) herein, or a recommended decision as 
provided for in subsection (d) herein. 

(c) In all cases where the Commission’s initial decision 
is prepared by the presiding officer pursuant to an prder 
or notice of the Commission, such decision shall contain 
findings of fact and conclusions, as well as the reasons or 
basis therefor, upon all the material issues of fact, law or 
discretion presented on the record; and the appropriate 
rule, order, sanction, relief, or denial thereof. The initial 
decision shall show the ruling of the presiding officer upon 
each relevant and material finding and conclusion proposed 
by the parties. Whenever the Commission’s initial decision 
is prepared by the presiding officer no proposed decision 
will he issued by the Commission. 

(d) In cases where a recommended decision is prepared 
by the presiding officer pursuant to an order or notice of 
the Commission, such decision shall contain findings of fact, 
conclusions, and the reasons or basis therefor, upon ajfi the 
material issues of fact, law or discretion presented on the 
record; the appropriate rule, order, sanction, relief, or 
denials thereof; and recommendations as to what disposi¬ 
tion of the case should be made. The recommended decision 
shall be transmitted to the Commission and shall not be 


i 

i 

i 

i 
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made public until further action by the Commission. After 
such transmission the case shall be transferred to the Com¬ 
mission and the Presiding officer’s jurisdiction over the pro¬ 
ceedings shall cease. 

(e) In all cases where a recommended decision is pre¬ 
pared by the presiding officer (or where no decision is pre¬ 
pared by a presiding officer), the Commission will issue a 
proposed decision containing its proposed findings and con¬ 
clusions, as well as the reasons or basis therefor, upon all 
the material issues of fact, law, or discretion presented on 
the record; and the appropriate rule, order, sanction, relief, 
or denial thereof. If a recommended decision has been pre¬ 
pared by the presiding officer, the Commission will append 
it to its proposed decision and issue both simultaneously. 
Such proposed decision will show the ruling of the Commis¬ 
sion upon each relevant and material findings and conclu¬ 
sion proposed by the parties. 

Amendment to above Rule effective June 11 , 1947 — 

Section 1.851. Initial, recommended and proposed deci¬ 
sions. —(a) Unless otherwise directed by the Commission 
the presiding officer shall prepare a recommended decision 
as provided for in subparagraph (d) which shall be made 
public and filed in the docket of the case simultaneously 
with the issuance of the Commission’s proposed decision. 

(b) In such cases as the Commission shall consider ap¬ 
propriate therefor, the order or notice designating the pre¬ 
siding officer may specify that such presiding officer shall 
prepare an initial decision as provided for in subpara¬ 
graph (c). 

(d) In cases where a recommended decision is prepared 
by the presiding officer, such decision shall contain findings 
of fact, conclusions, and the reasons or basis therefor, upon 
all the material issues of fact, law or discretion presented 
on the record; the appropriate rule, order, sanction, relief, 
or denials thereof; and recommendations as to what dis¬ 
position of the case should be made. The recommended 
decision shall be transmitted to the Commission and shall 
not be made public until the Commission issues a proposed 
decision. After such transmission the case shall be trans¬ 
ferred to the Commission and the presiding officer’s juris¬ 
diction over the proceedings shall cease. 

(e) In all cases where a recommended decision is pre¬ 
pared by the presiding officer (or where no decision is pre- 


57 


i 

i 

i 


pared by a presiding officer), the Commission will issue a 
proposed decision containing its proposed findings and con¬ 
clusions, as well as the reasons or basis therefor, upOn all 
the material issues of fact, law, or discretion presented on 
the record; and the appropriate rule, order, sanction, relief, 
or denial thereof. If a recommended decision has! been 
prepared by the presiding officer, the Commission will ap¬ 
pend it to its proposed decision and issue both simultane¬ 
ously. The proposed decision will show the ruling of the 
Commission upon each relevant and material finding and 
conclusion proposed by the parties. 

Rules in effect at time of hearing — 

Section 1.854. Exceptions: briefs, reguest for oral argu¬ 
ment. —(a) Within 20 days from the date of issuance of the 
Commission’s initial decision by the presiding officer, or the 
Commission’s proposed decision (and appended recom¬ 
mended decision, if any) the parties to the proceedings and 
the general counsel of the Commission, may file a statement 
in writing setting forth such exceptions to said decisions or 
to any part of the record or proceeding including rulings 
upon all motions or objections) as they rely upon. The 
exceptions shall point out with particularity alleged errors 
in the decisions and shall contain specific reference to the 
page of the transcript of hearing or exhibit on which the 
exception is based. Objections to the decisions not saved 
by exception filed pursuant to this rule will be deemed to 
have been abandoned and may be disregarded. 

I 

(b) Any party and the general counsel of the Coipmis- 
sion may, within the same 20 days, file a statement in!sup¬ 
port of any decision. All such statements shall be similar 
in content and form to a statement of exceptions. 

(c) All exceptions and supporting statements shall be 
accompanied by a brief in support thereof, and may contain 
a request for oral argument before the Commission. 
Within 10 days after the filing by any party of exceptions 
to the decisions, any other party and the general counsel of 
the Commission may file a reply brief. If no request for 
oral argument is made within said 30-day period all parties 
shall be considered to have waived their right thereto. | 

(d) Within 5 days from the date of filing with the (bom- 
mission of a request for oral argument by any party to the 
proceeding, or the General Counsel of the Commission, all 
other parties to such proceeding shall file written notice of 
intention to appear and participate in such oral argument. 


I 

i 

i 
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Failure to file the written notice shall constitute a waiver of 
the right to present oral argument. 

Amendment to Paragraph (a) of above Rule effective June 
11 , 1947 — 

Section 1.854. Exceptions: briefs, requests for oral ar¬ 
gument. —(a) Within 20 days from the date of issuance of 
the Commission’s initial decision by the presiding officer, 
or the Commission’s proposed decision (and presiding of¬ 
ficer’s recommended decision, if any), the parties to the 
proceeding, and the General Counsel of the Commission, 
may file a statement in writing setting forth such excep¬ 
tions to said decisions or to any part of the record or pro¬ 
ceeding (including rulings upon all motions or objections) 
as they rely upon. 


Section 1.856. Final decision of the Commission. —After 
a full opportunity has been afforded all parties for the 
filing of exceptions, supporting statements, briefs, and for 
oral argument, as provided above, the Commission will 
issue its final decision. The requirements of Section 1.851 
herein shall apply to the final decision of the Commission, 
and in addition, shall show the ruling upon each relevant 
and material exception filed by the parties to the initial 
decision prepared by the presiding officer pursuant to Sec¬ 
tions 1.851 (b) and (c), or to the Commission’s proposed 
decision. 


Section 3.22. Classes and power of standard broadcast 
stations. —(a) Class I station. —A Class I station is a domi¬ 
nant station operating on a clear channel and designed 
to render primary and secondary service over an extended 
area and at relatively long distances. Its primary service 
area is free from objectionable interference from other 
stations on the same and adjacent channels, and its sec¬ 
ondary service area free from interference except from 
stations on the adjacent channel, and from stations on the 
same channel in accordance with the channel designation 
on section 3.25 or in accordance with the Engineering Stan¬ 
dards of Allocation. The operating power shall be not less 
than 10 kilowatts nor more than 50 kilowatts. (Also see 
sec. 3.25(a) for further power limitation.) 



I 


I 
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(b) Class II station. —A Class II station is a secondary 
station which operates on a clear channel (see sec.!3.25) 
and is designed to render service over a primary service 
area which is limited by and subject to such interference 
as may be received from Class I stations. A statipn of 
this class shall operate with power not less than 0.251 kilo¬ 
watts nor more than 50 kilowatts. Whenever necessary a 
Class II station shall use a directional antenna or other 
means to avoid interference with Class I stations and! with 
other Class II stations, in accordance with the Engineering 
Standards of Allocation. 

(c) Class III Station.—A Class III station is a station 
which operates on a regional channel and is designed to 
render service primarily to a metropolitan district 1 and 
the rural area contiguous thereto. Class III station^ are 
subdivided into two classes. 

(1) Class III-A station. —A Class III-A station is a Class 

III station which operates with power not less than 1 kilo¬ 
watt nor more than 5 kilowatts and the service area of 
which is subject to interference in accordance with the 
Engineering Standards of Allocation. j 

(2) Class III-B station.—A Class III-B station is a Class 
III station which operates with a power not less thaiji 0.5 
kilowatt nor more than 1 kilowatt night and 5 kilowatts ^ay- 
time and the service area of which is subpject to interfer¬ 
ence in accordance with the Engineering Standards of Al¬ 
location. 


(d) Class IV station.—A Class IV station is a station 
operating on a local channel and designed to render ser¬ 
vice primarily to a city or town and the suburban and rural 
areas contiguous thereto. The power of a station of this 
class shall not be less than 0.1 kilowatt nor more than 0.25 
kilowatt, and its service area is subject to interference in 
accordance with the Engineering Standards of Allocation. 


l The term * 1 metropolitan district 1 ’ as used in this paragraph is not limited 
in accordance with the definition given by the Bureau of the Census but in¬ 
cludes any principal center of population in any area. 


| 
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Section 3.33. Directional antenna; showing required .— 
(a) No application for authority to install a directional 
antenna 1 will be accepted unless a definite site and full de¬ 
tails of the design of the directional antenna are given with 
the application. (See Data Required With Applications 
Involving Directional Antenna Systems.) 


Section 3.26. Regional channels: Classes I1I-A and 
1I1-B stations. —The following frequencies are designated 
as regional channels and are assigned for use by Class 
m-A and III-B stations: 550, . . . 

Standards of Good Engineering Practice Concerning Stand¬ 
ard Broadcast Stations of the Federal Communications 
Commission. 

3. Engineering Standards of Allocation, Part 1, Paragraph 
2, Page 2 — 

Class III stations operate on regional channels and 
normally render primary service to the metropolitan dis¬ 
trict and the rural area contained therein and contiguous 
thereto, and are subdivided into two classes: . . .” 

3. Data Required With Applications Involving Directional 

Antenna Systems. 

Section 3.33(a) requires that an application for authority 
to install a directional antenna specify a definite site and 
that full details of the directional antenna are given with 
the application. Any application not complete in these de¬ 
tails will he returned to the applicant as “defective” under 
Section 1.72. 

In order to comply with the above and to permit proper 
consideration of any application involving a directional 
antenna, the following shall be submitted in triplicate, prop¬ 
erly verified by the engineer designing the antenna, with 
each such application: 

(1) Name, address, and qualifications of the engineer. 

l Formal application required. See Standards of Good Engineering Prac¬ 
tice for form number. 


(2) Complete description of the proposed antenna sys¬ 
tem. 

a. Number of elements. 

b. Type of each element [i. e., guyed or self-support¬ 
ing, uniform cross section or tapered (specify base 
width), grounded or insulated, etc.]. 

c. If top loaded, give details. 

d. Height of vertical lead of each element ih. feet 
(height above base insulator or base, if grounded). 

e. Over-all height in feet of each element above 
ground level. 

f. Over-al height in feet of each element above mean 
sea level. 

j 

g. Orientation of array with respect to true north 
and time phasing of fields from elements (specify 
degrees leading or lagging) and space phasing of 
elements (identifying elements). (Space phasing 
should be given in feet, as well as in degrees). 

j 

h. Details of ground system for each element (length 
and number of radials, dimensions of ground 
screen, if used, and depth buried). 

i. Ratio of fields from elements (identifying ele¬ 
ments). 

j. If not fully described above, give complete details 
and sketches if needed. 

i 

/ j 

(3) Calculated horizontal field intensity patterns for 

each power involved showing: 

a. Directional field intensity at 1 mile and effective 
field. 

b. Direction true north shall be shown at zerd azi¬ 
muth. 

c. Direction and distance to each existing station 
with which interference may be involved, operat¬ 
ing either directional or non-directional (all di¬ 
rections shall be determined by accurate calcula¬ 
tion or from Lambert Conformal Conic Projection 
Map such as United States Coast and Geodetic 
Survey Map No. 3060a, or map of equal accuracy, 
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and all distances shall be determined by accurate 
calculation or from United States Albers Equal 


Area Projection Map, scale 
equal accuracy. 


1 

2,500,000 


or may of 


These may be obtained from the United States 
Coast and Geodetic Survey and the United States 
Department of Interior, Geological Survey, for the 
sums of 40 cents and $1, respectively). 

d. Calculated field intensity contours for 250, 25, and 
5 mv/m and the population residing within each 
of such contours in addition to the information re¬ 
quired by Section 29 (d) of F. C. C. Form 301, on 
a map having the largest practical scale. 

(4) Calculated vertical field intensity patterns (for 
nighttime power) in the direction of each minimum 
and the maximum and in the direction of each station 
with which nighttime interference may be involved, 
operating either directional or non-directional for 
angles from 0° to 90° above the ground plane, based 
on the groundwave field intensity at 1 mile and the 
antenna for the direction involved. 


(5) Data used in computing the above patterns includ¬ 
ing: 

a. Formula used for calculating both horizontal and 
vertical patterns, and sample calculations. (De¬ 
rivation of formula if other than standard is used.) 

b. All assumptions made and basis therefor, includ¬ 
ing electrical height, current distribution and effi¬ 
ciency of each element, and ground conductivities. 

c. Complete tabulation of calculation data used in 
plotting patterns, including data for determination 
of r.m.s. value of horizontal and directional pat¬ 
terns. 


(6) Any other pertinent information. 

(7) Plotting of field intensity patterns: 

a. All patterns shall be plotted on standard letter- 
size polar coordinate paper (main engraving ap¬ 
proximately 7" x IQ")- 
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b. All patterns shall be plotted to the largest! scale 
possible on the paper specified in section (a) above 
using scale divisions and subdivisions having 
values of 1,2,2.5, or 5 items lO 1 . (No other values 
shall be used.) 

I 

c. All values of field intensity less than 10 percent 
of the effective field intensity of the pattern! shall 
be shown on an enlarged scale in accordance with 
(a and b) above. 

d. In the event actual inverse distance field intensi¬ 
ties expected to be determined in practice j(that 
is, the values determined from actual measure¬ 
ments particularly in sharp nulls) are different 
from the above calculated values, the expected 
values as well as the calculated values shall be 
shown on both the full patterns and the enlarged 
sections. 


Exhibit of Point No. 6. 

The following is the tabulated information referred to in 
the first paragraph of Point No. 6 showing the Commis¬ 
sioners who participated in the various actions on this ap¬ 
pellant’s application: 

jt. Actions of the Federal Communications Commission 
on this appellant’s specification. 

2. The members of the Commission on the date of the 
actions. 

3. The members of the Commission who participated at 
the time of the action. 

(The following information in tabular form is a recapitu¬ 
lation taken from certified documents of the Federal 
Communications Commission.) 

i 

i 

i 

i 

i 


i 


i 

i 

i 
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Action and Date 

(1) Decision and Order 

Adopted December 6, 1946 
Released December 9, 1946 


(2) Proposed Decision 

Adopted April 25, 1947 
Released April 29, 1947 


(3) Oral Argument 
October 8, 1947 
2:00 P. M. 


(4) Decision 

Adopted October 28, 1947 
Released November 18, 1948 

(Note —Denny & Hyde not 
participating, J ones dis¬ 
senting) 

(5) Memorandum Opinion and 
Order — Adopted July 22, 
1948, Released July 26, 1948 

(Note —Hyde and Hennock 
not participating, Jones dis¬ 
senting, i.e. for grant of 
Petition for Rehearing.) 


2 . 

Members of Commission 

1. Charles R. Denny, Chairman 

2. Paul A. Walker 

3. Ray C. Wakefield 

4. Clifford J. Durr 

5 . £. K. Jett 

6. Rosel H. Hyde 

7. Vacancy 

1. Denny 

2. Walker 

3. Durr 

4. Jett 

5. Wakefield 

6. Hyde 

7. Edward M. Webster 

1. Denny 

2. Walker 

3. Durr 

4. Jett 

5. Hyde 

6. Webster 

7. Robert F. Jones 

1. Denny 

2. Walker 

3. Durr 

4. Jett 

5. Hyde 

6. Webster 

7. Jones 

1. Wayne Coy, Chairman 

2. Walker 

3. Hyde 

4. Webster 

5. Jones 

6. George E. Sterling 

7. Frieda B. Hennock 


3. 

Members 

Participating 

1. Denny 

2. Walker 

3. Wakefield* 

4. Durr 

5. Jett 

6. Hyde 


1. Denny 

2. Wakefield 

3. Durr 

4. Jett 

5. Webster 


1. Walker 

2. Durr 

3. Jett 

4. Hyde 

5. Webster 

6. Jones 


1. Walker 

2. Durr 

3. Jett 

4. Webster 

5. Jones 


1. Coy 

2. Walker 

3. Webster 

4. Jones 

5. Sterling 
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30mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 9980 

Radio Cincinnati, Inc., appellant 

v. i 

Federal Communications Commission, appellee 
WJIM, Inc., intervenor 

_ i 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OP FACTS 

This is an appeal taken on August 12, 1948 (App. 2i) 1 by 
Radio Cincinnati, Inc., licensee of station WKRC, Cincinnati, 
Ohio, from a final decision of the Federal Communications 
Commission on October 29,1947, granting the application for a 
construction permit of WJIM, Inc., intervenor herein, to change 
the frequency and increase the power of station WJIM, Lahsing, 
Michigan, and simultaneously denying the application ifor a 
construction permit of appellant to increase the power of sta¬ 
tion WKRC (App. 43). On December 8, 1947, appellant filed 
a petition for reconsideration or rehearing (App. 112) which 
was denied by the Commission’s memorandum opinion and 
order of July 22, 1948 (App. 55). The relevant facts are as 
follows: 

On October 11, 1945, WJIM, Inc., licensee of station WJIM, 
Lansing, Michigan, and the only broadcast station operating 
in Lansing, filed an application for a construction permit with 
the Commission to change the frequency of station WJIM 

1 In this brief references to the printed Joint Appendix appear as (App. 
—) and references to the original record filed with this Court appear as 
(R. —). 


( 1 ) 
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from 1240 kilocycles with 250 watts power, unlimited time, to 
550 kilocycles with 1 kilowatt power, unlimited time, using a 
directional antenna, day and night (R. 1). On February 8, 
1946, appellant, licensee of station WKRC, Cincinnati, operat¬ 
ing on 550 kilocycles, filed an application for a construction 
permit with the Commission, seeking to increase the operating 
power of station WKRC from 1 kilowatt night, 5 kilowatts day, 
unlimited time, using a directional antenna day and night to 
5 kilowatts, day and night, unlimited time, using a directional 
antenna and to change the transmitter site (R. 85). 2 On Feb¬ 
ruary 21, 1946, these applications were designated for a con¬ 
solidated hearing along with nine other applications for the 
use of the 550 kilocycle frequency (App. 59-61), and the con¬ 
solidated hearing was held April 8 to 12, and 15 to 19, and 
June 24 to 28,1946. 

On December 6, 1946, the Commission issued a decision, 
granting the application of WJIM, and granting as well, that 
of appellant, on condition that it file within 60 days an appli¬ 
cation for modification of directional antenna system which 
would reduce its radiation toward Lansing, Michigan, and 
thereby afford adequate protection to WJIM (App. 18-24). 

On December 30,1946, appellant filed a petition for rehear¬ 
ing (App. 64 t- 73) and, on April 25, 1947, the Commission 
granted appellant’s petition, insofar as it requested vacating 
the order of December 6, 1946, and asked for a proposed de¬ 
cision, an opportunity to file exceptions thereto and oral argu¬ 
ment. At the same time the Commission severed the appli¬ 
cations of appellant and WJIM from the consolidated proceed¬ 
ings for consideration on their relative merits (App. 36-40). 
On the same day that the Commission partially granted appel¬ 
lant’s petition for rehearing, it issued a proposed decision based 
on comparative consideration of the applications of WJIM 
and appellant holding that, under Section 307 (b) of the Com¬ 
munications Act, the application of WJIM was to be preferred 
and granted. However, since the Commission found that it 
was not necessary to deny appellant’s application entirely, 

3 Appellant’s original application was filed in the name of the Cincinnati 
Times-Star Company (WKRC). On March 11, 1948, the license of station 
WKRC was transferred to Radio Cincinnati, Inc. 
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the Commission also proposed to grant appellant’s application 
contingent upon its filing a new application incorporating a 
directional antenna system which would adequately protect 
the preferred operation of WJIM (App. 26-35). Exceptions 
to the proposed decision and a request for oral argument were 
then filed by the appellant on June 18,1947 (App. 74-100). 

On July 10, 1947, before oral argument on these exceptions 
could be held as provided by Section 409 (a) of the Communi¬ 
cations Act, appellant filed a petition to remand for fujrther 
hearing, reopen the record and introduce new evidence (App. 
101-107). A reply to that petition was filed by WJIM on 
August 8, 1947 (R. 4817-4820), as well as a reply brief to ap¬ 
pellant’s exceptions to the proposed decision (R. 4808-4816). 
The appellant, on August 12, 1947, moved to strike both of 
WJIM’s replies filed August 8, 1947 as untimely (R. 4826- 
4828, 4822-4824). Thereafter, on August 13, 1947, the Com¬ 
mission set oral argument for October 2, 1947 (App. 41-42). 
On September 5, 1947, appellant filed a petition to continue 
oral argument until the Commission acted on appellant’s above 
pleadings (App. 107-109), and WJIM filed an opposition to 
the appellant’s petition on September 10,1947 (R. 4835-4836). 
The Commission, on September 23, 1947, granted a continu¬ 
ance of oral argument until October 8, 1947 (R. 4837), and, 
on October 2, 1947, ordered appellant’s petition to remand 
for further hearing be dismissed (App. 110-112). Oral argu¬ 
ment on appellant’s exceptions to the Commission’s proposed 
decision was held on October 8, 1947, before Commissioners 
Walker, Durr, Jett, Hyde, Webster, and Jones (App. 41).J 

On October 29, 1947, the Commission adopted its final deci¬ 
sion, granting the application of WJIM and denying that of 
appellant, but without prejudice to appellant filing within 60 
days an application for the use of the frequency 550 kilocycles 
at Cincinnati which would afford adequate protection to WJIM 
(App. 43-53). This action was taken by the Commissioners 
Walker, Durr, Jett, Webster, and Jones (App. 42), with Com¬ 
missioner Jones dissenting (App. 53-54). 

Thereafter, on December 8, 1947, appellant filed a petition 
for reconsideration and rehearing (App. 112-129) and, on j July 
26, 1948, the Commission issued a Memorandum Opinion and 
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Order denying that petition (App. 55-5S). That action was 
taken by Commissioners Coy, Walker, Webster, Jones, and 
Sterling (App. 54), with Commissioner Jones again dissenting 
(App. 58). 

On August 12, 1948, appellant filed notice of appeal (App. 
2-13), and, on August .19, 1948, petitioned this Court for an 
order staying the effectiveness of the Commission’s order of 
October 29, 1947. The Commission filed an opposition to the 
petition on August 24,1948, and, on August 30,1948, appellant 
filed a reply to the opposition. WJIM, the intervenor herein, 
also filed an opposition to the petition for stay order on Sep¬ 
tember 14, 1948, and said petition of appellant was denied 
by this Court on January 24,1949. 

SUMMARY OF ARGUMENT 

I 

Since simultaneous operation of station WKRC, Cincinnati, 
Ohio, and WJIM, Lansing, Michigan, as proposed in their 
respective applications, would impose a 19.5 mv/m limitation 
on WJIM’s nighttime operation, the Commission correctly de¬ 
termined that the two applications were mutually exclusive and 
could not both be granted. Under the Commission’s Standards 
of Good Engineering Practice, an applicant for a Class III-B 
regional station in Lansing would be obligated to accept the 
existing nighttime limitation to its 8.7 mv/m contour in spite 
of the fact that the normally protected contour for stations of 
that class at night is the 4.0 mv/m contour. But, it is not 
obligated to accept a limitation more than twice as high as the 
existing limitation to Lansing and almost five time the normal 
limitation to stations of its class. And to require any such 
operation would render meaningless the Commission’s rules 
and standards for regional stations and would result in a com¬ 
plete break-down of the classification of stations into dear 
channel, regional and local stations. This was recognized by 
all parties, including the appellant, in the hearing and not only 
was no evidence introduced to show that the two applications 
were not mutually exclusive, but appellant’s own engineering 
expert testified that he believed the two applications were mutu¬ 
ally exclusive. The fact that WJIM operating with a 19.5 




mv/m limitation at night would serve more people than it 
presently serves as a local station on a different channel is 
irrelevant and examination of the cases cited by appellant in 
support of its proposition that the 19.5 mv/m limitation was 
not exclusive in fact merely demonstrates the validity of the 
Commission's conclusions that both applications should hot be 
granted. 

II ; , 

I 

I 

As between the two mutually exclusive applications the Com¬ 
mission properly determined that the application of WJIM was 
to be preferred in the light of the criteria laid down by Section 
307 (b) of the Communications Act. There were two reasons 
for this preference: the greater need of the Lansing area for 
its first regional service before affording Cincinnati improve¬ 
ment in one of its existing regional services, and the fact that 
WJIM would provide daytime service to some 5,000 persons 
who presently receive no primary daytime service, whereas all 
of the persons who would be served for the first time by WKRC 
already receive primary service both day and night. [These 
two factors, as the Commission’s decision makes clear, out¬ 
weigh the fact that a larger number of persons would receive 
additional service from a grant of WKRC than by the grant to 
WJIM and the fact that though WJIM would serve 260,000 
persons during the day not presently served by its local opera¬ 
tion it would no longer serve some 42,400 persons, all of Whom 
receive other primary service. Nor is there anything in ap¬ 
pellant's argument that WJIM is not entitled to serve the 5,000 
persons who would receive their initial daytime service i from 
it because of the distance of these persons from Lansing; since 
all of these persons fall in an area within the normally! pro¬ 
tected contour of a Class III-B station. Appellant's conten¬ 
tion that it, rather than WJIM, should be preferred because of 
the alleged infeasibility of the WJIM engineering proposal and 
alleged superiority of the program proposals of appellant are 
likewise without merit. 

Ill 

There is nothing prejudicial to the appellant in the Com¬ 
mission's conclusion that since there was no conflict between 
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the proposed daytime operation of the two applicants it would 
deny appellant's application without prejudice to its filing a 
new application affording protection to the favored Lansing 
station which would allow it to achieve more of the benefits 
requested in its application. This action of the Commission 
in no way modified appellant’s existing license since it did not 
order appellant to do or refrain from doing anything. Any 
claim, therefore, that the Commission’s suggestions for the type 
of application which it believed appellant might file without 
interfering with the operation of WJIM were not based on 
evidence in the record or were arbitrary and capricious are 
completely irrelevant to this appeal since such findings and 
conclusions had nothing to do with the basic decision that 
WJIM’s application was to be granted and appellant’s applica¬ 
tion denied. And if appellant disagreed with these suggestions 
and believed they were based on incorrect calculations it was 
at liberty to ignore the Commission’s suggestion and continue 
to operate under its existing license or, in a hearing on a future 
application, show what it believed to be the true facts. Appel¬ 
lant’s further argument that it was entitled to a supplemental 
proposed decision before the Commission could issue a final 
decision denying its application is without merit since it was 
fully apprised in the previous Commission proposal as to the 
proposed nature of the Commission’s action, and the final 
decision differed only in form from the previous proposals. 

IV 

There is no merit to the allegation of the appellant that the 
Commission’s Memorandum Opinion and Order of July 22, 
1948, denying the petition for the rehearing was adopted by an 
illegally constituted quorum of the Commission. The Memo¬ 
randum Opinion was adopted by a quorum of five Commission¬ 
ers with one dissenting, more than sufficient to act on the peti¬ 
tion for rehearing. The fact that only three of these had heard 
oral argument on appellant’s exceptions to the proposed deci¬ 
sion is without significance. The fact is that the final decision 
was adopted by a quorum of five Commissioners, all of whom 
had heard the oral argument. The fact that the quorum who 
heard the oral argument and rendered the final decision was not 
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identical with the quorum which later passed upon the petition 
for rehearing and reconsideration is irrelevant. It is clear that a 
petition for rehearing on a previously issued decision is and 
must be determined solely on the legal merits of the issues 
raised in that petition and not on arguments and exceptions 
advanced at an earlier state of the proceedings prior to the issu¬ 
ance cf the final decision and directed not to such decision but 
to a proposed decision. 

ARGUMENT i 

I 

Appellant’s main contention on this appeal, that the decision 
of the Commission amounts to an order improperly modifying 
its existing license for radio station WKRC, Cincinnati, Ohio, 
without observance of the provisions of Section 312 (b) of the 
Communications Act of 1934, as amended, is based on a mis¬ 
conception as to the nature of the Commission’s decision in this 
case. For, as the Commission has made clear both in its decision 
(App. 43) and in the Memorandum Opinion and Order denying 
appellant’s petition for rehearing or reconsideration (App. 55), 
the decision in this case does not result in or require any modifi¬ 
cation of appellant’s existing license, whatsoever, and m no 
manner interferes with appellant’s operation of its station under 
its existing license on its present frequency or with its power, 
hours of operation, or antenna pattern or site. Nor wojild the 
decision limit in any degree appellant’s existing service areas 
both day and night. 

What the Commission’s decision and order does do is to 
deny appellant’s own application for modification of its license 
to increase its authorized nighttime power from 1 kilowatt to 
5 kilowatts, and to install a new directional antenna atj a new 
transmitter site. This denial was based upon a determination 
by the Commission that the application of appellant and the 
application of intervenor WJIM, Inc., to change its frequency 
from 1240 to 550 kilocycles and to increase its power, both day 
and night, from 250 watts to 1 kilowatt, using a directional an¬ 
tenna, were mutually exclusive and could not both be granted, 
and upon a further'determination that, as between the two 
applications the provisions of Section 307 (b) of the Commu¬ 
nications Act required that the intervenor’s application be fa- 

I 

i 

i 

i 
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vored over that of the appellant. Accordingly the Commission 
granted the WJIM application and denied appellant’s applica¬ 
tion. But since the evidence in the record revealed that there 
was no conflict between the two applications during the day¬ 
time and since the Commisssion was of the opinion that it 
might be possible for appellant to secure almost all of the advan¬ 
tages requested in its denied application without interfering 
with the new operation of WJIM the denial of appellant’s ap*- 
plication was expressly made “without prejudice” to its filing 
within 60 days an amended application which would afford 
the requisite protection to intervenor. The effect of this action 
was to extend to appellant a waiver of the provisions of Section 
1.363 of the Commission’s rules, providing that denials with 
prejudice of applications constitute a bar to the filing of similar 
applications for a year’s period. Thus, in reaching its decision, 
the Commission did not in any way modify appellant’s out¬ 
standing license. And in denying its application for increased 
power, the Commission made a proper determination on the 
record that in the light of the provisions of Section 307 (b) of 
the Act, the mutually exclusive application of intervenor at 

Lansing, Michigan, should be preferred. 

L The Commission correctly determined that it could not 

grant both appellant’s application and that of WJIM, Inc. 

The proceedings before the Commission, from which this ap¬ 
peal is taken, involved eleven applications for the use of the 
frequency 550 kilocycles in areas throughout the nation. 3 
Among these applications were those of WJIM, Inc., filed Oc¬ 
tober 11, 1945, for a construction permit to change the fre¬ 
quency of station WJIM, Lansing, Michigan, from 1240 kilo¬ 
cycles, with 250 watts power, unlimited time, to 550 kilocycles, 
with 1 kilowatt power, unlimited time, using a directional 
antenna day and night (R. 1-74), and the application of ap¬ 
pellant filed February 8, 1946, seeking a construction permit 

* The communities for which facilities were sought on the frequency 550 
kilocycles at this hearing included Atlanta, Georgia; Lansing, Michigan; 
Butte, Montana; St. Louis, Missouri; San Antonio, Texas; Buffalo, New 
York; Midland, Texas; Cincinnati, Ohio; Boston, Massachusetts; Waterbury, 
Vermont, and Corvallis, Oregon (App. 59). 
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to increase the operating power of station WKRC, Cincinnati, 
Ohio, on 550 kilocycles from 1 kilowatt night, 5 kilowatts day 
to 5 kilowatts day and night, unlimited time, using a directional 
antenna day and night (R. 85-161). 

At the consolidated hearing it was shown that, while WJIM 
and WKRC could each operate as proposed without conflicting 
with the other’s daytime operation, their proposed nighttime 
operations would involve serious conflict. At present the night¬ 
time radiation of WKRC toward Lansing, operating on 550 
kilocycles, is estimated to be 191 mv/m, which would impose 
a nighttime limitation on WJIM, operating as proposed, I of 8.7 
mv/m on 550 kilocycles (App. 47). Appellant, in its appli¬ 
cation, proposed to increase the radiation toward Lansing at 
night to 465 mv/m and thereby impose the much higher limita¬ 
tion of 19.5 mv/m on WJIM. 4 

Section 3.26 of the Commission’s Rules and Regulations and 
Part II, B (6) of the North American Regional Broadcasting 
Agreement designate the frequency of 550 kilocycles as a re¬ 
gional frequency and, as proposed, WJIM would be operating 
as a Class III-B regional station on that frequency. A Class 
III-B regional station is defined in Section 3.22 of the Com¬ 
mission’s Rules and Regulations as follows: 

I 

Classes and power of standard broadcast station ^ . . . 
(c) Class III station. A Class III station is a station 
which operates on a regional channel and is designed to 
render service primarily to a ihetropolitan district, and 
the rural area contiguous thereto. Class III stations are 
subdivided into two classes . . . 

* On the other hand, WJIM, operating as proposed, would not increase 
either the existing nighttime limitation to WKRC’s present operation 4.0 
mv/m or 2.6 mv/m limitation which would be imposed upon WKRC operating 
as a Class III-A station as it proposed in its application (App. 212)j. The 
individual limitation toward Cincinnati caused by WJIM’s proposed opera¬ 
tion would be 1.38 mv/m (R. 4646), and since this figure is less than 70% 
of either WKRC’s present 4.0 total limitation or the total limitation for its 
proposed 5-kilowatt nighttime operation of 2.6 mv/m, under the “70% rule” 
in effect at the time of the hearing of this case, the individual limitation to 
Cincinnati from WJIM would not be considered as increasing the total 
combined (R. S. S.) limitation to WKRC from aU stations on the same fre¬ 
quency, 4 Fed. Reg. 7864. 
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would not anticipate that an application prepared by me would 
be granted with that limit” (App. 233). Moreover, no sug¬ 
gestion was made in appellant’s Petition for Rehearing directed 
to the Commission’s original Decision and Order of December 6, 
1946, that the two applications were anything but mutually 
exclusive (App. 64-73). The first suggestion that both appli¬ 
cations might have been granted appeared in appellant’s Ex¬ 
ceptions to the Commission’s Proposed Decision of April 25, 
1947 (App. 83-88). 

Moreover, appellant’s two arguments in support of its con¬ 
tention that the two applications are not mutually exclusive 
and could both have been granted are clearly invalid. Thus, in 
its brief it stresses that WJIM operating on 550 kilocycles with 
a 19.5 mv/m limitation would still serve 11,000 more people at 
night than it presently does, operating on 1240 kilocycles with 
a 10 mv/m limitation (Br. 31). While this is true, because of 
the better propagation characteristics of the lower frequency, 
any such comparison between WJIM’s present operation and 
the operation for which it applied is erroneous and irrelevant 
since WJIM is presently operating as a Class IV local station. 
As such, it is not expected to serve as widespread an area as a 
regional station such as that which the intervenor specified in 
its application. It is clear therefore that merely because its 
service with a 19.5 mv/m limitation would be somewhat better 
than its existing local service, it does not mean that the appel¬ 
lant, if so limited, would be serving the function of a regional 
station. 

The other argument advanced by the appellant to show that 
a 19.5 mv/m limitation might be feasible is its argument that 
the Commission has made other grants with similar or even 
higher limitations (Br. 31). However, examination of those 
cases cited by appellant, itself, in the light of the true facts 
surrounding their grant effectively proves to the contrary that 
none of these cases involve comparable operations to the one 
the appellant wishes to impose upon WJIM, and reinforces the 
Commission’s conclusion that both applications should not be 
granted in the present case. 

All of the stations cited by the appellant have far lower limi¬ 
tations than 19.5 mv/m except for station WTNZ, Hollywood, 
Florida, which is alleged to have a limitation of 21 mv/m. But 
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WINZ is not a regional station, but a Class II station operating 
on a Mexican and Canadian clear channel and intended to serve 
not a metropolitan district 4 and its surrounding territory, but 
the community of Hollywood, Florida, a suburb of Miami with 
a population of only 6,239. 

Most significant is the fact that in each of the ten other 
examples appellant uses, the station in question merely ac¬ 
cepted the high limitation which already existed on thfe fre¬ 
quency and which, as has been noted above, any station coming 
onto the frequency was required to accept as its protection 
from interference under the Commission’s Standards, 'these 
stations asked for operation which they knew entailed high 
limitations and the Commission could either grant such opera¬ 
tions or deny them completely. Rather than deprive! these 
areas of the proposed services the Commission did make the 
grants. But WJIM proposes a regional station on the 550- 
kilocycle frequency at Lansing which would have an 8.7 mv/m 
limitation from existing stations on the channel; the limitation 
of 19.5 mv/m, which it is definitely not willing to accept, Would 
be imposed only as a result of appellant’s subsequent applica¬ 
tion to modify its existing license in a manner which males no 
effort to afford protection to Lansing. The Commission was 
thus faced with the situation in which appellant, which Would 
not be inconvenienced by a grant of both applications, since 
the intervenor had proposed a directional antenna system ex¬ 
pressly intended to afford protection to WKRC, requested both 
applications be granted as applied for though it had made no 
efforts to protect WJIM’s proposed operation. 

Thus it is clear that the Commission’s conclusion that both 
applications should not be granted as requested was made after 
consideration of all the pertinent technical standards knd in 
light of the fact that all parties to the hearing, including ap¬ 
pellant, unanimously agreed that the two application^ were 
conflicting. Under those circumstances the Commission’s re¬ 
fusal to adhere to appellant’s belated suggestion that both 
applications should be granted, can by no stretch of reasoning 
be held to be unreasonable or arbitrary. 

| 

* Only three of the eleven stations referred to by appellant are located in 
a metropolitan district. 
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IL Having decided that it could not grant both applications, 
the Commission properly preferred WJIM under Section 
307 (b) of the Communications Act 

Having determined that appellant’s application and that of 
WJIM could not both be granted, the Commission was neces¬ 
sarily required to choose between these two conflicting applica¬ 
tions from different communities in the light of the criteria laid 
down by Section 307 (b) of the Communications Act, which 
provides: 

In considering applications for licenses, and modifica¬ 
tions and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 

At the consolidated hearing it was shown that appellant’s sta¬ 
tion, WKRC, is a regional station located at Cincinnati, Ohio, 
operating on 550 kc., 1 kilowatt power nighttime and 5 kilo¬ 
watts power daytime, unlimited time, with directional antenna. 
In 1940, Cincinnati had a population of 455,610 and the metro¬ 
politan district had a population of 789,309 (App. 48). Oper¬ 
ating in Cincinnati, exclusive of WKRC, are four stations: two 
50-kilowatt clear channel, unlimited-time stations (WLW and 
WCKY), another regional station operating with 5 kilowatts 
unlimited time (WSAI), and one local station with 250 watts 
unlimited time (WCPO) (App. 48). 

In contrast to the radio broadcasting situation in Cincinnati, 
at the time of the final decision in this case, WJIM, operating as 
a local 250-watt station, unlimited time, and limited at night 
to its 10 mv/m contour was the only station operating in Lan¬ 
sing. 6 Lansing, however, is the capital of the state of Michigan, 
and the home of Michigan State College (R. 409) and numerous 
industrial plants (R. 412). In 1940, the population of the city 
was 78,653 and that of the metropolitan district was 110,356 
(App. 45). . 

* Since that time another station WILS, has started operation in Lansing 
on 1430 kilocycles, with 500 wats, daytime only. 
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In the light of these facts the Commission determined that 
an equitable distribution of radio facilities required that Lan¬ 
sing be afforded its first regional station, which, with the new 
local daytime only station would leave the Lansing region with 
one regional station and one additional local station during the 
day, in preference to an authorization for increased facilities 
for one of Cincinnati’s five stations, four of which, including 
the appellant, are already either regional stations or highpower 
clear channel stations. This determination was, however, not 
based only upon the greater necessity for the capital of the 
state of Michigan to have at least one regional station before any 
grant be made to one of the four Cincinnati services providing 
regional service—or better—to the Cincinnati area. It was 
also based upon the fact that although more persons would re¬ 
ceive an additional service as a result of a grant to appellant 
than as a result of a grant to WJIM, 5,000 persons who presently 
received no primary daytime service at all from any station 
would receive their first daytime service as a result of the grant 
to WJIM, whereas all of the persons who would have received 
new service from WKRC already receive at least one other pri¬ 
mary service both day and night. Thus the Commission’s de¬ 
termination in favor of WJIM’s application was based both on 
the comparatively greater need of the Lansing area fori a new 
regional service from which programs originating in the state 
capital could be transmitted throughout the Lansing regipn, and 
on the greater need for even a relatively few persons to receive 
their first daytime service before a larger number of persons re¬ 
ceive additional service. The Commission thus applied in this 
case its consistent and announced policy of considering! in 307 
(b) cases both the factors of the number of existing services 
available in a given community or area for transmission of pro¬ 
grams originating in and of particular interest to that area, and 
the equally important factor of the number of service^ which 
could be received day and night by persons who would be served 
by the proposed operation of the stations. Newark Broadcast¬ 
ing Corp., 3 Pike & Fischer, R. R. 839; Southern Media Qorp., 3 
Pike & Fischer R. R. 554; WMAK, Inc., 3 Pike & Fischer, R. R. 
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694; Golden Gate Broadcasting Corp., 3 Pike & Fischer, R. R. 
1301. 

Appellant has attempted to challenge the Commission’s con¬ 
clusion that WJIM should be preferred by ignoring the Com¬ 
mission’s conclusion that Lansing is in greater need of the re¬ 
gional facilities in issue than is Cincinnati and by pointing to 
a number of other ways in which the Cincinnati application is 
allegedly superior to the intervenor’s. Some of its arguments 
such as the alleged superiority of the WKRC program service, 
the alleged instability of WJIM’s proposed antenna pattern, 
and the greater number of persons who would receive addi¬ 
tional service as a result of a grant of appellant’s application 
are based on misconceptions as to the nature of the judgment 
to be made in choosing between two communities in 307 (b) 
cases. 7 Others, including the claim that the Commission’s de¬ 
cision ignores a loss of daytime service by some 42,400 persons 
now receiving such service, or that the 5,000 persons who 
would receive their initial daytime service from WJIM are 
not entitled to receive such service and should therefore not 
be considered in arriving at the Commission’s decision, result 
from appellant’s misreading of the Commission’s decision 
or its Rules and Regulations and Standards of Good En¬ 
gineering practice. Examination of each of appellant’s sev¬ 
eral arguments, in turn, demonstrates that none of them raise 
any substantial reason for concluding that the Commission’s 

1 Appellant also asserts in its brief that a grant to it, rather than the inter- 
venor was essential “to improve its competitive position with respect to the 
other regional stations of higher power in the Cincinnati area” since “Sta¬ 
tion WKRC is the only station of regional classification in the Cincinnati 
area with a nighttime power of less than 5 kilowatts” (Br. 35). But it is 
clear that the public interest, convenience, or necessity rather than the pri¬ 
vate advantage of any individual licensee is the touchstone of the Commis¬ 
sion’s licensing authority. Federal Communications Commission v. Potts- 
ville Broadcasting Co., 309 U. S. 134, 137-138. Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 470. In the present 
case the grant to WJIM and the denial of appellant’s application leaves 
appellant’s financial situation as it was, without change, since there is no 
claim that WJIM’s new service would compete in any substantial degree 
with that of the appellant Moreover, since appellant operating under its 
present facilities had, as of January 1, 1946, a surplus of $4,211,298.56 
(App. 49) no question of its solvency or continued ability to operate its 
station in the public Interest exists. 
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choice of WJIM over appellant was improper or contrary to 
the facts as set forth in the record. 

As indicated above, it is true that WKRC’s proposed plans 
would result in a far greater gain in both area reached and 
persons served than would WJIM’s proposal (App. 178)1. But 
it is admitted that not one listener and not one square mile 
that would be gained by WKRC is now without some primary 
service, while WJIM would reach 5,000 listeners, presently 
without any primary service (App. 50) . 8 Nor is it consistent 
with the policy of Section 307 (b) of the Act, which calls for 
“fair, efficient, and equitable distribution of radio service” 
among the several States and communities, that the mere num¬ 
ber of listeners to be reached should necessarily be the conclu¬ 
sive, or even the most important, factor in determining which of 
two or more conflicting applications should be granted. The 
Commission did expressly consider the numerical factoir in its 
decision, but correctly concluded that WJIM must be preferred 
“so that the 5,000 persons who have no primary daytime radio 
service at all may enjoy the benefits of this medium of mass 
communications from at least one station” (App. 51). The 
more acute need of the smaller but substantial number of per¬ 
sons must prevail over the granting of additional seiivice to 
the larger number. If it were otherwise, an almost complete 
centralization of stations would result in the highly populated 
metropolitan centers contrary to the letter and spirit of Sec¬ 
tion 307 (b). In line with these considerations, moreover, the 
Commission has a well-established and consistent pblicy of 
favoring areas without any primary service over those far more 
thickly populated, but already served. Newark Broadcasting 

Corp., 3 Pike & Fischer, R. R. 839, 850 (Conclusions as to 
— 

• The present nighttime limitation of 4 mv/m on the operation ojf Station 
WKRC imposed by the operaton of Station KSD, St. Louis, Missouri Under 
the conditions specified in the grant on December 6, 1946, to Pulitzer Pub¬ 
lishing Company (KSD) of a construction permit to change its facilities 
from 550 kilocycles, 1 kilowatt power nighttime, 5 kilowatts poper day¬ 
time using directional antenna at night, to employ 5 kilowatts power at 
night with a different nighttime directional antenna (Pile No. IiP-4089; 
Docket No. 6809), the limitation to WKRC will be reduced to 2.5 mv/m at 
night. Therefore, part of the increase in nighttime coverage here indicated 
will accrue to Station WKRC regardless of whether the instant application 
is granted or denied (App. 50). 
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WCAX application); Frank R. Gibson, 3 Pike & Fischer, R. R. 
529; Lee-Smith Broadcasting Co., 3 Pike & Fischer, R. R. 1934; 
Scripps-Howard Radio, Inc., 3 Pike & Fischer, R. R. 1796. 

Appellant's subsidiary allegation in this respect—that the 
Commission in reaching its determination failed to consider 
the fact that some 44,000 persons now receiving daytime service 
from WJIM operating as a local station would not receive a 
primary daytime signal from WJIM operating as proposed (Br. 
27)—is clearly contrary to the facts in the evidence. The final 
decision’s findings of fact with respect to WJIM’s proposed 
service state that it would render service to an additional popu¬ 
lation of 220,000 in the daytime (App. 47, 51), a net figure 
derived only after making allowances for those persons within 
the normally protected contour of WJIM’s proposed operation 
who would not receive interference-free service. (App. 234, 
235). Moreover, in the Memorandum Opinion and Order 
denying appellent’s petition for rehearing the Commission 
specifically referred (App. 56) to the claim with respect to the 
loss of 42,400 listeners raised by appellant in its petition, and 
stated clearly that the allegation had been presented in pre¬ 
vious pleadings filed by appellant (see App. S4r-87) and has 
been “adequately weighed by the Commission in reaching its 
decision in this proceeding” (App. 57). Moreover, it is not 
contended that these 42,400 persons lack other daytime service, 
and appellant’s attempts to substitute its judgment for that of 
the Commission as to the relative need of these 42,400 persons 
for daytime service as contrasted with the needs of the 262,000. 
who would gain daytime service from WJIM, including the 
5,000 gaining their first daytime service from any station is 
clearly without bearing on the validity of the Commission’s 
decision. 

Appellant contends, however, that the 5,000 people who will 
receive their first primary daytime service from WJIM are not 
within the area near Lansing which a regional station is sup¬ 
posed to serve, the area being allegedly 92 to 125 miles from 
Lansing (Br. 27-30). To support this contention, appellant 
relies upon no regulations or other provisions of law limiting the 
exact area to be served by regional stations, since there are 
none, but rather relies on the general statement in the Com¬ 
mission’s Standards of Good Engineering Practice Concerning 
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Standard Broadcast Stations, Section 1, Paragraph 2 (1 Pike 
and Fischer, R. R. 81:103) that: 

Class III stations operate on regional channel^ and 
normally render primary service to the metropolitan 
district and the rural area contained therein and con¬ 
tiguous thereto * * * 

and upon the similar provision of gection 3.22 (c) of the Com¬ 
mission’s Rules and Regulations which states (1 Pike & Fischer, 
R. R. § 53.22): 

A Class III station is a station which operates! on a 
regional channel and is designed to render service pri¬ 
marily to a metropolitan district and the rural area 
contiguous thereto. . 

But these general provisions do not and are not intended to 
set limitations upon the area to be served by regional stations. 
They are, on the contrary, merely definitions of the minimum 
service areas normally served by regional stations. The! exact 
areas in which Class III-B regional stations are protected from 
objectionable interference are, on the contrary, determined by 
the area embraced within the protected contours as set) forth 
in the Commission’s Standards of Good Engineering Practice. 
While the contours are fixed by the Standards, the area$ com¬ 
prehended within a given contour of any particular station will 
vary in accordance with numerous factors such as the propaga¬ 
tion characteristics of the frequency, the type of directional 
antenna system, if any, utilized by the transmitting station, and 
the electrical conductivity of the soil in the area surrounding 
the transmitter. Thus the service area included within the 0.5 
mv/m contour to which Class III-B stations are normally 
protected in the daytime (Standards of Good Engineering 
Practice, Table IV, 1 Pike & Fischer, R. R. 81: 112), will vary 
widely. 8 But the important fact in the present case is that 

the 5,000 persons who would receive their first daytime primary 
- - - 

•Thus, in large part due to the fact that 550 Kilocycles has excellent 
propagation characteristics, WKRC presently provides primary playtime 
service to areas more than 75 miles distant from Cincinnati (R. 4374), and, 
operating as proposed, would serve in the daytime areas more than 125 miles 
distant from Cincinnati (R. 4378). 
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service as a result of the grant of the WJIM application are 
admittedly all within the 0.5 mv/m daytime contour of WJIM 
operating as proposed. There is, therefore, no merit in the 
argument that the station is not entitled to serve them because 
they are less near to Lansing than certain other persons who 
would also be served by the proposed station. 

In its argument appellant has pointed to the apparent incon¬ 
sistency in the Commission’s action in favoring WJIM because 
it would provide daytime service to 5,000 people presently 
without any such service, when there is admittedly no conflict 
between the WKRC and WJIM applications in the daytime. 
But the paradox is illusory. The fallacy in appellant’s argu¬ 
ment stems from its attempted divorce of daytime and night¬ 
time aspects of the two applications. Since it is clearly not 
feasible for WJIM to operate on 550 kilocycles with 1 kilowatt 
power in the daytime and on some other frequency at night, 
WJIM can provide the benefit of daytime service to the 5,000 
people now without primary service, only by operating full time 
on 550 kilocycles if it is to retain its status as the licensee of a 
full time station. But as we have already seen WKRC operat¬ 
ing as proposed would impose a prohibitive limitation, to the 
19.5 mv/m contour, on any such nighttime operation of WJIM. 
And as demonstrated in Part I, supra, pp. 8-13, any such limita¬ 
tion is utterly inconsistent with WJIM’s operation as a regional 
station. Of course, if the Commission had determined that 
there was less need for a full-time regional station in Lansing 
than for improvement in the coverage of one of the existing 
regional stations in Cincinnati, it would have been possible to 
grant appellant’s application while still affording new daytime 
service to the 5,000 persons within WJIM’s 0.5 mv/m daytime 
contour. But since the Commission found, on the contrary, 
that an equitable distribution of broadcast facilities required 
that a regional station be assigned to Lansing, a fact entirely 
ignored by appellant, it is clear that the Commission’s addi¬ 
tional reliance upon the 5,000 people who would receive new 
daytime service was entirely proper. 

Little need be said about appellant’s allegations that its pro¬ 
gram service was superior to that of the intervenor and its 
applications should have been favored for that reason (Br. 32- 


35). Even if this partial comparison of the two applicants’ 
past program performance be assumed to be accurate—and ap-< 
pellant has only attempted to compare the religious and agri¬ 
cultural programs of the two applicants—such comparisons 
cannot be decisive of the question as to whether under Section 
307 (b) the Lansing or Cincinnati areas are most in need of 
new or improved regional service. The best programs in the 
world originating in Cincinnati, Ohio, have no relevance |to the 
problem of providing a local radio outlet for the farmers, re¬ 
tailers, industrialists, ministers, and laborers of Lansing, nor do 
they provide any means whatsoever for the people of Michigan 
to learn what is happening at the seat of their state government 
in Lansing. These, and all other local needs, can be adequately 
provided for only by a full-time regional station located in Lan¬ 
sing itself, such as WJIM proposes to be. Of course, jif the 
evidence in the record showed WJIM was not qualified tjo be a 
licensee on the basis of its existing or proposed service, or that 
its proposed program service was not reasonably designed to 
serve the needs and interests of the region in which it [would 
operate, grounds would be presented for independent denial of 
the WJIM application. However, the Commission found, and 
the evidence showed, that WJIM proposed a diversified pro¬ 
gram for its regional station including, in addition to its exist¬ 
ing program service, 19 new agricultural programs (R. 3896- 
3903), a new weekly program from Central Michigan College 
(R. 3887) which would be included within its proposed service 
area, new educational programs (R. 3887-3892), and the ad¬ 
dition of one hour per week for civic programs for outlying 
communities in the proposed service area (R. 3895-3896) \ The 
operating staff of the station would be increased from its pres¬ 
ent strength of 26 persons to 46 persons (R. 3840-3841) and a 
Committee of 15 experts has been formed to give advice bn the 
new agricultural programs (R. 3897-3898). Moreover, at the 
hearing Victor C. Beal, county agent of Montcalm County, tes¬ 
tified that the farmers of the Lansing area could not get the 
type of programs they needed at the present time (R. 559) and, 
furthermore, that the proposed plans of WJIM would furnish 
the needed programs and that he had agreed to help plan the 
farm programs that will be used (R. 561-562). There was also 
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testimony by John J. Roden, store manager of Sears, Roebuck 
and Company, Lansing, that the proposed operation of WJIM 
would cover important portions of Lansing’s retail trade area 
not now served (R. 605-606). In the light of the Commission’s 
findings and these facts which support it, no basis exists for 
any claim that WJIM is not qualified to render a meritorious 
service in the area of its proposed operation. 

Finally, the appellant makes the contention that the Com¬ 
mission improperly concluded that WJIM was technically qual¬ 
ified to carry on its proposed operation and therefore WJIM 
should not have been preferred over appellant (Br. 36). Ac¬ 
cording to the appellant, WJIM’s proposed antenna array was 
“not feasible” and there was no basis in the record to justify 
the Commission’s holding otherwise. But the facts are that 
the Commission had before it the detailed testimony of George 
M. Lohnes WJIM’s consulting radio engineer, who described 
the method by which the proposed array was arrived at, the 
manner in which it would work and his conclusion that it was 
most certainly a feasible operation (App. 178-213). He spe¬ 
cifically pointed out that WJIM does not cause any objection¬ 
able interference day or night to the operation proposed in any 
pending application (App. 212). Moreover, Mr. Lohnes fur¬ 
ther testified to the fact that George C. Davis, appellant’s own 
consulting engineer, had designed, and he, Lohnes, had helped 
adjust a similar array for station WHKY, Hickory, North Caro¬ 
lina (App. 199-200), which had proven satisfactory after a 
period of practical performance during which there were no 
citations from the Commission concerning its functioning (App. 
202). In the WHKY case the problems and the solution 
closely paralleled those in the instant case and it furnished 
a valuable precedent to help evaluate the current proposal of 
WJIM (App. 200). 

Appellant did introduce testimony by its consulting radio 
engineer attacking the proposed WJIM antenna array. It is 
highly significant, however, that the testimony did not claim 
that WJIM’s proposed operation would interfere with the exist¬ 
ing service of any station, including appellant’s but rather that 
the alleged instability of the proposed array might result in 
some small interference with appellant’s proposed operation 
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(App. 230). But since the Commission, after due comparative 
consideration, has properly preferred WJIM’s application and 
rejected appellant’s, any possible conflict with appellant’s re¬ 
jected application is clearly moot, and no necessity existed for 
the Commission to make findings in its final decision concerning 
the working of WJIM’s array with respect to its effect on 
appellant. 

In addition, Mr. Davis, appellant’s own consulting engineer, 
stated that, in his opinion, an application for the same facilities 
sought by WJIM, if it were for daytime only, with the same 
directive antenna array as proposed, would have a possibility 
of being granted (App. 233). This is a highly significant ad¬ 
mission since it conceded the feasibility of WJIM’s proposed 
daytime directive array and WJIM’s proposed nighttime direc¬ 
tive array is identical with its daytime array. Granted that 
there are additional factors to consider at night, it is still true 
that an array that will work in the daytime will work at night. 
Moreover, appellant strongly argues throughout its brief that 
the so-called “unfeasible” application of WJIM could be 
granted along with appellant’s proposal and presents nb tech¬ 
nical objection to such operation of WJIM’s array (Br.|31). 

Under Section 402 (e) of the Communications Act, it is pro¬ 
vided that “findings of fact by the Commission, if supported 
by substantial evidence, shall be conclusive unless it shall 
clearly appear that the findings of the Commission are arbitrary 
and capricious.” This Court has consistently recognized that 
principle and has refused to upset conclusions of the Commis¬ 
sion made in the public interest and supported by substantial 
evidence. Bay State Beacon, Inc. v. Federal Communications 
Commission, No. 9766, U. S. App. D. C., decided December 20, 
1948; Black River Valley Broadcasts, Inc. v. McNinch, 69 App. 
D. C. 311,101F. 2d 235, certiorari denied, 307 U. S. 623; Yankee 
Network Inc. v. Federal Communications Commission, 71 
App. D. C. 11, 25, 107 2d 212; Evangelical Lutheran Synod v. 
Federal Communications Commission, 70 App. D. C. 270, 105 
F. 2d 793; Courier Post Publishing Co. v. Federal Comniunicar 
tions Commission, 70 App. D. C. 80,104 F. 2d 213. In the pres¬ 
ent case, the Commission had abundant evidence to support its 
conclusion which was neither arbitrary or capricious. 
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III. The Commission’s denial of appellant’s application with¬ 
out prejudice to its filing a new application affording ade¬ 
quate protection to WJIM, did not modify appellant’s 
existing license, prejudice appellant in any manner or de¬ 
prive it of due process of law 

Appellant has reserved its major artillery for an all-out attack 
on that part of the Commission’s decision which denied its ap¬ 
plication without prejudice to its filing a new application within 
60 days which would adequately protect the regional operation 
which it had previously determined should be assigned to Lan¬ 
sing. It is this action which, appellant alleges, constitutes an 
illegal modification of its existing license in violation of Section 
312 (b) of the Communications Act and based on conclusions 
not supported by findings of fact or evidence in the hearing 
record. It is clear, however, upon examination that the appel¬ 
lant’s attack is, like Don Quixote’s tilt at the windmill, an as¬ 
sault on a Commission action which is in fact quite different in 
nature from what appellant supposes it to be. For the Commis¬ 
sion action which appellant challenges does not at all constitute 
a modification of appellant’s existing license in any way, but is, 
on the contrary, merely a waiver of Section 1.363 of the Commis¬ 
sion’s Rules and Regulations, providing that after a denial of 
any application the Commission will not consider a like appli¬ 
cation for one year, to give appellant an option to file a new ap¬ 
plication affording it most of the benefits which it would have 
secured had its original application been granted. 

Although the Commission had properly found that the ap¬ 
plications of both appellant and intervenor could not both be 
granted as requested, and had further determined that as be¬ 
tween the two, the application of WJIM was to be preferred, 
it determined that no necessity existed for depriving WKRC 
of all the benefits which would have been secured by a grant 
of its application. This situation resulted from the fact that 
the proposed daytime operations, of WJIM and appellant did 
not conflict in any manner and that a major portion of appel¬ 
lant’s proposed nighttime expansion could also be accomplished 
without infringing upon the primary service area of WJIM or 
any other station if adequate protection were afforded other 
stations on the channel. The Commission, therefore, suggested 
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an operation few appellant which appeared to the Comniission 
to make possible maximum use of the 550 kilocycle frequency 
and authorized appellant, if it so desired, to file a new applica¬ 
tion incorporating such suggested operation, without waiting 
a full year after its original application was denied as Would 
have been required under Section 1.363 of the Rules. But 
this action of the Commission did not, in any manner or j form, 
modify appellant’s license or force anything upon it against 
its will. Appellant has been at all times completely free to 
accept or reject the Commission’s suggestion or to come forward 
with a new alternative. If appellant does not accept the Com¬ 
mission’s invitation to file a new application with reauced 
nighttime radiation toward Lansing then its license remains 
exactly as it was before the present applications were filed. I Any 
change must come through appellant’s affirmative action, and 
at present there is neither a modification of its license nor any 
administrative requirement that it take any action whatever 
to have its present assignment changed. 

In the light of the nature of the Commission’s action in per¬ 
mitting appellant to file an application for an alternative pro¬ 
posal, appellant’s arguments that the Commission’s sugges¬ 
tion is not based on evidence or findings have no relevance to 
the Commission’s conclusion that the Lansing application 
should be preferred to appellant’s. Despite the clearly stated 
grounds of that decision, appellant urges as arguments against 
it that there is allegedly no evidence in the record or findings 
of fact in the decision to support the Commission’s conclusion 
that WJIM should be required to operate as a regional station 
in Lansing with a total limitation of no more than 7\ or 8 
mv/m or its suggestion that therefore any new application filed 
by appellant under the Commission’s voluntary waiver of Sec¬ 
tion 1.363 of the Rules should radiate no more than 175 mv/m 
toward Lansing (Br. 18). But neither of these conclusions 
of the Commission were involved in the comparative consid¬ 
eration between the two applicants or were factors in the deter¬ 
mination that WJIM’s application for regional operation Smust 
be preferred under Section 307 (b) over appellant’s applica¬ 
tion for increase in power of its existing regional operation. 
Similarly, appellant’s repeated requests that the record be re- 
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opened in order for it to introduce evidence showing that in 
the operation of its station with a 175 mv/m radiation toward 
Lansing would not be in the public interest were correctly de¬ 
nied by the Commission since any such showing could not 
have any relevance to the Commission’s determination that the 
WJIM proposal was to be preferred over the WKRC proposal 
embodied in its own application. If appellant believes that 
an operation radiating 175 mv/m towards Lansing would not 
be in the public interest, it is not required to demonstrate that 
conclusion to the Commission since its mere failure to take 
advantage of the Commission’s waiver of Section 1.363 of its 
rules would remove any question as to appellant’s operation 
in any manner other than that provided for in its present au¬ 
thorization. No reason exists for withholding vitally needed 
new service from Lansing while the feasibility of this sugges¬ 
tion, which is totally unrelated to the grant to WJIM, is 
debated. 10 

In its brief appellant has contended for the first time that 
Commission violated Section 409 (a) of the Communications 
Act and deprived it of due process of law because the final de¬ 
cision denying appellant’s application, without prejudice, to 
the filing of a suggested new application allegedly completely 
reversed the proposed decision in which the Commission pro¬ 
posed to grant appellant’s application conditionally upon the 
modifying of its nighttime radiation towards Lansing and that 
the Commission had not first issued a revised or supplemental 
proposed decision or afforded appellant an opportunity for 
further oral argument directed to such revised or supplemental 
proposed decision. (Br. 38.) It is dear, however, that no 
« such requirement exists for the Commission to issue any sup- 

* Equally lacking in substance, is appellant’s objection in its brief to 
the introduction at the hearing of WJIM’s alternate proposal for WKRC 
(Br. 13). The proposal was properly admitted at the hearing in view of 
its clear relevance to the hearing issue as to the determination of “the most 
efficient and equitable manner in which the 550 kc regional frequency may 
be utilized” (App. 64). Moreover, since the Commission not only did not 
rely on WJIM's proposal but expressly found that any such operation by the 
appellant would create objectional interference with Station KSD, St Louis, 
Missouri, and was therefore not feasible (App. 48), it is clear that the ad¬ 
mission of the evidence was not and could not have been prejudicial to the 
appellant 


piemental proposed decision or to afford appellant reargu¬ 
ment thereon. 

In the first place, it is apparent that the distinction beiween 
the Commission’s proposed decision and the final decision was 
in the form rather than the substance. In the proposed deci¬ 
sion in this case as in the final decision, the Commission deter¬ 
mined that a grant of the two applications as proposed would 
not be in the public interest and that upon consideration of 
the two applications upon a comparative basis the provisions 
of Section 307 (b) of the Act required that WJIM be preferred 
to appellant (App. 33). The proposed decision went ion to 
state, as in the final decision, that the Commission thought it 
unnecessary to deny in toto appellant’s application (App. 34) 
and the proposed decision therefore looked toward a grant of 
appellant’s application “on condition that the applicant file, 
within sixty days of the grant, an application for modification 
of directional antenna system incorporating a radiation value 
at night towards station WJIM, Lansing, Michigan, not to 
exceed 175 mv/m, equivalent to a .311 antenna in the hori¬ 
zontal plane” (App. 35). This proposal of the Comniission 
appellant was free to accept or reject as it saw fit exactly as it 
could accept or reject Commission’s suggestion after appellant’s 
application had been denied in the final decision that it might 
file a new application within 60 days which would afford suffi¬ 
cient protection to WJIM. 11 In neither case did the Commis¬ 
sion’s action impose or require any modification of appellant’s 
existing license, but in view of appellant’s strong and persistent 
objection to the Commission’s conditional grant in every plead- 

11 In this very case conditional grants were made to and accepted bjy Mon¬ 
tana Broadcasting and Television Company, Butte, Montana (App. 20), the 
Pulitzer Publishing Company, St. Louis, Missouri (App. 20-21), tlie Sun¬ 
shine Broadcasting Company, San Antonio, Texas (App. 21-22) and Radio 
Station WDEV, Waterbury, Vermont (App. 24). In the very similar case 
of James F. Hopkins , 3 Pike & Fischer, R. R. 487 modified grants! of the 
same type were suggested by the Commission and accepted by the applicants. 

This Court also gave its approval to such modified or contingent grants 
In Woodman of the World Life Insurance Society v. Federal Commttnica- 
tions Commission , 70 App. D. C. 196, 105 F. 2d 75, and in WREC Inc. v. 
Federal Radio Commission, 62 App. D. C. 312, 67 F. 2d 578. Cf. Chicago, 
St. Paul, Minneapolis and Omaha Railway Company v. United States, 322 
U. S. 1; New York Cent, and H. R. R. v. Interstate Commerce Commission, 
168 Fed. 131 (S. D.N. Y.). 


mg (App. 64-73, 92-94, 96-99, 105-106) and at the oral argu<- 
ment (R. 4844—4862) and its continued insistence that any 
such conditional grant constituted a forced and illegal modifica¬ 
tion of WKRC’s license, the Commission in its final decision 
rephrased its action with respect to appellant’s application in 
order to remove any conceivable doubt as to the meaning and 
effect of the Commission’s proposal and make clear that no 
modification of license was intended. Appellant’s failure to 
grasp that meaning may be error, but it is not legal error com¬ 
mitted by the Commission. 

The purpose of a proposed decision is to advise the parties 
of the facts upon which the Commission intends to base its 
decision and the action it contemplates taking on the basis of 
such facts so that the parties may have the opportunity of filing 
exceptions and to have an oral argument before the Commission 
on such exceptions. 12 In the present case the Commission is¬ 
sued a proposed decision setting forth its findings of fact in 
detail and proposing on the basis of these findings and its de¬ 
termination that WJIM was to be favored over appellant, to 
grant the application of WJIM and to grant appellant’s ap¬ 
plication only upon the condition that it first file an amended 
application affording sufficient protection to WJIM’s new 
operation. The appellant filed voluminous exceptions to this 
proposed decision and argued thereon before the Commission. 
The final decision was based upon the same findings and con¬ 
clusions and, as noted above, except for a purely formal change 
in the form of the Order with respect to the Commission’s in¬ 
ability to grant appellant’s application in full, the final deci¬ 
sion was to all intents and purposes identical with the proposed 
decision. It is clear therefore that appellant was fully advised 
by the proposed decision of what the Commission intended to 
do. It had full opportunity, which it took advantage of, to 

13 The courts have held that the test of the necessity for a preliminary re¬ 
port or decision is not a hard and fast technical role, but whether in the 
particular case the party affected has been sufficiently apprised of the issues 
or charges so that it can properly defend its interests. National Labor Re¬ 
lations Board v. Mackay Radio and Telegraph Company , 304 U. S. 333. 350 ; 
Public Service Corp. of New Jersey v. Securities and Exchange Commission, 
129 F. 2d 899 (C. C. A. 3d), certiorari denied, 317 U. S. 691; National Labor 
Relations Board.v. Air Associates, Inc., 121 F. 2d 586, 591 (C. C. A. 2d). 
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offer such exceptions, to make oral argument and objections to 
the Commission's proposals as it saw fit. This case can be con¬ 
trasted with those cited by appellant (Br. 41), in whie$ the 
Commission has issued revised or supplemental proposed de¬ 
cisions. In those cases the reason for the revised or supple¬ 
mental proposed decision was new evidence or a reopened 
record which changed the basis for the Commission's decision, 
and the new proposed decision was necessary to apprise the 
parties of those fundamental changes. The general policy of 
the Commission is not to grant new proposed decisions When¬ 
ever any change in the final decision is contemplated, even 
where the change involves granting the application of an en¬ 
tirely different party than first proposed. Granada Broad¬ 
casting Company, 3 Pike & Fischer, R. R. 1730; Central Con¬ 
necticut Broadcasting Company, 4 Pike & Fischer, R. R. 39; 
WJPS, Inc., 3 Pike & Fischer, R. R. 1314. 

Under the circumstances appellant’s suggestion that the 
Commission was required to issue a supplemental proposed de¬ 
cision before taking any final action in the case is clearly with¬ 
out merit. Acceptance of the appellant's contentions would 
mean that any time the Commission decided that it was re¬ 
quired to deviate even slightly from its proposed decision,! even 
if it relied on the same record and findings, it would be required 
to issue a new proposed decision, allow new exceptions and 
further oral argument. Such a view of proposed decisions 
would convert a procedure intended to insure full and fair notice 
of the substantial issues which may be the basis for decision 
into a device for endless postponement of that decision.j 

In addition, it should be noted that appellant did not| even 
suggest the need for a new proposed decision and further oral 
argument until it filed its notice of appeal to this Couirt on 
August 12,1948 (App. 12). Appellant did submit an exhaus¬ 
tive 21 point petition for reconsideration (App. 112-115) and 
an extensive supporting brief (App. 115-129) with the Com¬ 
mission, objecting to practically every action taken and asking 
for a variety of relief, but it did not once ask for the new pro¬ 
posed decision it now seeks on this appeal* It is true that 
Section 10 (c) of the Administrative Procedure Act allows an 
appeal to this Court from final Commission actions without 
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the necessity of filing a petition for reconsideration. In the 
present case, however, appellant did avail itself of its adminis¬ 
trative remedy by filing a lengthy petition for reconsideration 
and a supporting brief, but did not avail itself of that op¬ 
portunity to present to the Commission the claim that a revised 
proposed decision should have been issued. Having chosen 
to avail itself of the administrative remedy under Section 405 
of the Communications Act, instead of appealing directly to 
this Court from the final decision of the Commission, it was 
incumbent on the appellant to exhaust the remedy it had 
adopted. The Administrative Procedure Act does not lend 
countenance to a procedure under which a parly may pursue 
all available administrative remedies and then appeal to the 
courts on entirely different issues. 

IV. The Memorandum Opinion and Order of the Commission 

denying appellant’s petition for reconsideration and rehear¬ 
ing was adopted by a legally constituted quorum of the 

Commission 

On this appeal, appellant contends that the Commission’s 
Memorandum Opinion and Order of July 22, 1948 (App. 
55-58), denying appellant’s petition for rehearing or recon¬ 
sideration of the Commission’s final decision of October 29, 

1947 (App. 112-129), was void and deprived appellant of a full 
and fair hearing. This argument is based upon a contention 
that of the five Commissioners who participated in the July 22, 

1948 action denying the petition for rehearing, (Coy, Walker, 
Webster, Jones, and Sterling) only three (Walker, Webster, 
and Jones) had heard oral argument on October 8, 1947 on 
appellant’s exceptions to the Commission’s proposed decision 
of April 29, 1947, and that, therefore, the Commission’s denial 
of its petition for rehearing or reconsideration was not decided 
by a legally constituted quorum of the Commission. But this 
argument is completely without merit and is based almost en¬ 
tirely upon appellant’s complete failure to distinguish the final 
decision of the Commission on October 29, 1947, which was 
admittedly determined by more than a quorum 18 of the Com- 

“ Under Section 4 (h) of the Communications Act a quorum of the Com¬ 
mission consists of four Commissioners. 
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mission (Commissioners Walker, Durr, Jett, Webster,) and 
Jones) all of whom heard the oral argument, from the Memo¬ 
randum Opinion and Order of July 22,1948 on the petition for 
rehearing or reconsideration filed by appellant, under the pro¬ 
visions of Section 405 of the Communciations Act, after the 
release of the Commission's final decision. 

The sole issue properly raised by appellant’s argument is 
whether, after a final decision has been rendered by more than a 
quorum of Commissioners, all of whom have heard oral argu¬ 
ment, and an applicant later files a timely petition for rehear¬ 
ing, such petition can be determined by a quorum of the 0om- 
mission, where some of the Commissioners necessary to make 
up such quorum had not participated in earlier stages of the 
case prior to the final decision. To state the issue is to answer 
it. Whatever may be the necessity for those who participate in 
the final decision of a case to have been physically present at 
the oral argument on exceptions to the proposed decision re¬ 
quired by Section 409 (a) of the Communications Act, 1 * it is 
clear that a petition for rehearing of a previously issued decision 
is and must be determined solely on the legal merits qf the 
issues raised in that petition and not on arguments or exceptions 
advanced at an earlier state of the proceedings prior tjo the 
issuance of the final decision, and directed not to such decision 
but to a proposed decision. Under the provisions of Section 
405 of the Communications Act, upon consideration of a peti¬ 
tion for rehearing “it shall be lawful for the Commission, in its 
discretion to grant such a rehearing if sufficient reason tfierefor 
be made to appear.” [Emphasis supplied.] But the Commis- 

i 

“According to precedents of this and other courts, it would seepn that 
the same Commissioners who hear the oral argument need not necessarily 
be the ones to decide the case. Eastland Company v. Federal Com¬ 
munications Commission, 67 App. D. O. 316, 92 F. 2d 467, certiorari j denied, 
302 U. S. 735; Twin City Milk Producers Association v. McNutt, 122 F. 2d 
564 (C. C. A. Sth) ; Lacomastic Corp v. Parker, 54 F. Supp. 138 (D. C., Md.); 
State ex rel American Telechronometer Company v. Baker, 2 P. 2d 1099, 
1105,164 Wash. 483. The point particularly emphasized as necessary jfor due 
process is the familiarity of those who decide with the testimony ind the 
record. United States ex rel. Minuta v. Rainer, 83 F. 2d 166 (C. C. K 2d); 
United States v. Cor si, 55 F. 2d 360, 362 (S. D. N. Y.), affirmed, 64 F. 2d 1022 
(C.C. A. 2d). 
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sion in passing upon a petition for rehearing or reconsideration 
of a decision issued after a hearing, a proposed decision, excep¬ 
tions thereto, oral argument and final decision, is not making a 
determination of the proceedings, but is reviewing a previously 
made determination to ascertain whether there is any legal 
error or other ground for reconsideration. If it believes that 
one or more points raised in the petition are meritorious and so 
require, it is authorized to set aside the decision and either to 
order a rehearing to receive new evidence or reargument directed 
to a new or revised proposed decision. WBNX Broadcasting 
Co., Inc., 4 Pike & Fischer R. R. 205; Northwestern Ohio Broad¬ 
casting Corp., 4 Pike & Fischer, R. R. 831. 

It is clear, therefore, that so long as petitions for rehearing 
are passed on by a duly constituted quorum of the Commission 
it is irrelvant whether or not the Commissioners making up the 
quorum did or did not participate in earlier stages of the case 
before the issuance of the final decision. Mid-America Broad¬ 
casting Corp., 4 Pike & Fischer, R. R. 288. Moreover, if this 
were not the case, the statutory right to rehearing would be 
dependent entirely upon the fortuitous make-up of the Com¬ 
mission, and could be entirely nullified by the resignation or 
incapacity of Commissioners subsequent to the issuance of a 
final decision. 15 Thus if oral argument and final decision in a 
given case were held before a bare quorum of four Commis¬ 
sioners and one of the four resigned shortly after the issuance 
of the final decision, or his term of office expired, the Commis¬ 
sion would be unable to pass upon a petition for reconsid¬ 
eration. 1 ® Since under the provisions of Section 405 of the 
Communications Act, petitions for rehearing of all Commission 
action other than those arising under Part III of the Com¬ 
munications Act (which must be brought within 20 days of the 
effective date of the decision) may be brought “at any time” 

“ This fact has led appellant in the present case into the absurd position 
of arguing that while the five Commissioners who participated in the July 
22,1948 Memorandum Opinion were legally incapable of ruling against its 
contentions, they could and should have determined the petition in its 
favor. (Br. 42-48.) 

* Section 4 (c) of the Act provides, however, “* * * No vacancy in the 
Commission shall impair the right of the remaining Commissioners to exer¬ 
cise all the powers of the Commission.” 
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after the decision, the serious consequences of any such ruling 
is obvious. 

Appellant in its brief has cited a large number of caises de¬ 
cided by the Commission and the courts to support its argu¬ 
ment. Without exception, however, they are irrelevant to the 
facts of the present case and are concerned solely with the ques¬ 
tion of whether the same persons who hear oral argument must 
decide a case. Thus, in WBNX Broadcasting Co., Inc., A Pike 
& Fischer, R. R. 205 and Bay State Beacon, Inc., 3 Pike & 
Fischer, R. R. 1464, the Commission set aside a final decision 
and ordered a new oral argument where one or more of the 
Commissioners who had participated in the decision and whose 
votes were necessary to the result, had not heard oral argument, 
and the parties had not previously agreed to their participation 
without hearing the oral argument. But appellant cites no 
authority for the proposition that the personnel of any kgency 
determining a petition for rehearing must be the same as those 
who heard and determined the case in the first instance. And 
it is patently absurd to allege that it has been deprived !of due 
process or the right to a fair hearing when prior to tlie final 
decision it has participated fully in a comparative heating in 
which it had an opportunity to present evidence, and where 
after a decision had been issued with which it did not agree, the 
Commission granted its petition for reconsideration, set aside 
the decision and issued a new proposed decision concjeming 
which appellant filed exceptions and argued orally before the 
very Commissioners who adopted the final decision. 

‘ CONCLUSION 

i 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Benedict P. Cottone, 

General Counsel, \ 

Max Goldman, 

Assistant General Counsel, j 

Richard A. Solomon, * 

i 

Robert D. Greenburg, 

Counsel, \ 

Federal Communications Commission. 
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The present case involves two competing applications 
for the use of the frequency 550 kilocycles: one by the 
Intervenor, WJIM, Inc., to increase the power, day j and 
night, and to change the frequency of its Station WJIM 
in Lansing, Michigan, and the other by Appellant, Radio 
Cincinnati, Inc. to increase the nighttime power of its 
Station WKRC in Cincinnati, Ohio (J. App. 44-45). 

l References in this Brief are cited as follows: to the Joint Appendix 
(J. App. ) ; to the original record (R. ) ; to the Supplement 

to this Brief (Intervenor Supp. ); to the Supplement to Appellant *s 

Brief (Appellant Supp. ). 
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WJIM is a station which is owner-managed and oper¬ 
ated by local residents. It operates fulltime with only 
250 watts on 1240 kilocycles, and at the time of filing the 
present application and of the hearing thereon, was the 
only station 2 in Lansing, the capital city of Michigan and 
a metropolitan district with a population of 110,356, the 
home of Michigan State College and a manufacturing 
center (J. App. 45). With its present minimum “local 
c hann el” facilities, WJIM renders a diversified and meri¬ 
torious local and network program service to 191,500 per¬ 
sons in an area of 2,140 square miles during daytime and 
103,300 persons in an area of 72 square miles at night 
(J. App. 46, 47; E. 416, 421-23, 435-38, 444-45, 3854-3881, 
3884-3931). By the present application, WJIM seeks to 
improve its facilities to a 1000 watts fulltime with direc¬ 
tional antenna on the regional frequency, 550 kilocycles, 
in order to provide 411,500 persons in an area of 8,950 
square miles during daytime and 125,600 persons in an 
area of 500 square miles at night with the present excellent 
service specially expanded, after careful and comprehen¬ 
sive planning, to meet the needs and interests of the pre¬ 
dominantly rural and underserved populations in the 
central Michigan area to be served. Included will be 
broadcasts to be originated throughout the area and pro¬ 
grams carrying information from, and about the activities 
of, the State departments in Lansing (J. App. 46, 47, 234; 
E. 435-438, 441-45, 527-534, 556-565, 3884-3931). Operating 
as proposed in its application, WJIM would furnish a 
daytime primary service to 5,000 people in an area of 550 
square miles now without such service from any station 
(J. App. 47). 

WKEC is a regional station operating with 5 kilowatts 
daytime and 1 kilowatt at night upon 550 kilocycles in 
Cincinnati, Ohio, a metropolitan district with a population 
of 789,309. Its present application seeks to increase the 
station’s nighttime power to 5 kilowatts, and change trans¬ 
mitter site and operate with new directional antennas. 

2 At the time of the Decision by the Commission a construction permit had 
been granted for a new 500 watt daytime station in Lansing (J. App. 45). 
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There are 5 fulltime stations operating in Cincinnalii: two 
50 kilowatt clear channel stations, two 5 kilowatt regional 
stations and one local 250 watt station. Operating as pro¬ 
posed, WKKC will increase its daytime service! from 
2,823,640 persons in an area of 31,500 square miles presently 
served to 3,685,351 persons in an area of 42,500 Square 
miles and its nighttime service from 956,828 persons in an 
area of 1,834 square miles presently served (with a 4 mv/m 
limitation) to 1,588,680 persons in an area of 10,800 square 
miles (with a 2.5 mv/m limitation) (J. App. 44-45, 48, 49- 
50). WKRC made no effort to determine the program 
needs or interests of the new areas it would serve and pro¬ 
poses no changes in its programming (J. App. 48; R. 1122, 
1138).- None of the persons or area to be served by WjKRC, 
day or night, is without service from other stations (Jj App. 
50). j 

WKRC, with its present operation, at night will impose 
a limitation of 8.7 mv/m upon the operation proposed by 
WJIM and granted by the Commission (resulting from a 
WKRC nighttime radiation of 191 mv/m in the direction 
of Lansing) (J. App. 47). The operation proposed by 
WKRC in its application and denied by the Commission 
would have imposed the excessive limitation at night of 
19.5 mv/m upon WJIM, operating on 550 kilocycles (result¬ 
ing from the radiation of 465 mv/m proposed by WKRC 
toward Lansing) (J. App. 47, 52). 

In the Decision appealed from, the Commission, upon 
the basis of a comparative consideration of the two; con¬ 
flicting proposals, granted WJIM’s application and denied 
WKRC’s application, but provided that the denial of 
WKRC should be without prejudice to its filing an applica¬ 
tion which protected all existing and proposed stations in 
accordance with the Commission’s Standards, except that 
it might radiate 175 mv/m toward Lansing (equivalent to 
a 7.4 mv/m limitation upon WJIM) (J. App. 43-53). 
Although not pertinent to the issue involved on this appeal, 
it is interesting to note that if WKRC were to take advan¬ 
tage of this qualification to the denial of its application, 
it would gain all the increase in service daytime and almost 
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all the increase in service at night which it songht in the 
application which was denied (J. App. 50, 52; R. 1103, 
2364, 3029-3030, 3933). 

The proceedings involving these two applications before 
the Commission included the following: A consolidated 
hearing was held on these two as well as other applications 
as part of a larger proceeding and resulted in a Decision 
and Order (J. App. 16-24) granting, among others, the 
application of WJIM and of the application of WKRC 
upon condition that WKRC file an application proposing 
to radiate no more than 175 mv/m at night toward Lansing 
(J. App. 22). Upon refusal by WKRC to accept this con¬ 
ditional grant, objection to the substantial denial of its 
application and request for an opportunity to file excep¬ 
tions and have oral argument upon a Proposed Decision 
(J. App. 64), the Commission set aside its earlier decision 
insofar as WKRC and WJIM were concerned and severed 
their applications from the consolidated proceedings in 
a Memorandum Opinion and Order (J. App. 35-40), and 
issued a Proposed Decision (J. App. 25-35) looking toward 
a grant of WJIM’s application and the grant of WRKC’s 
application on condition that an application be filed incor¬ 
porating a radiation not in excess of 175 mv/m at night 
toward Lansing. The Proposed Decision was followed 
by Exceptions (J. App. 74) by WKRC, oral argument by 
the parties before the Commission en banc and a final Deci¬ 
sion (J. App. 43-54), granting WJIM’s application and 
denying WKRC’s application, as stated above (p. 3). After 
a Petition for Rehearing (J. App. 112) directed against the 
Decision was denied in a Memorandum Opinion and Order 
(J. App. 55-58), WKRC took this appeal (J. App. 2), in 
which WJIM timely intervened (Intervenor Supp. 1). 

Because WKRC ’s main contentions here rest upon a 
misconstruction both of the nature and the basis of the 
Commission’s decision—specifically, the qualification to the 
denial of its application with respect to its filing another 
application radiating 175 mv/m toward WJIM—it is im¬ 
portant to summarize briefly just what the Commission 
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decided. The Findings of Fact (J. App. 45-50) repeal that 
a choice between the two competing applications!—which 
were “conflicting” because of the “excessive” limitation 
of 19.5 mv/m WKRC’s proposal would impose upon 
WJIM’s proposal (J. App. 50, 52)—should he based upon 
the test of the most equitable and efficient distribution of 
radio service as required by Section 307(b) of the Commu¬ 
nications Act (48 Stat. 1083, 49 Stat. 1475, 47 IT. S. C. 
§ 307(b), Appellant Supp. 51; Conclusions, par. 1, jj. App. 
50). Upon making a comparative consideration of the two 
proposals in accordance with this statutory mandate, the 
Commission concluded that the application of WJIM was 
to be preferred over that of WKEC for two governing 
reasons. 

In the first place, as found by the Commission, Cincin¬ 
nati has 5 fulltime stations, including two 50 kilowatt 
clear channel stations and a 5 kilowatt regional station in 
addition to WKRC, whereas Lansing, a metropolitan city 
and the capital of Michigan, has only one fulltime 250 watt 
local channel station. Under these circumstances, the Com¬ 
mission concluded 

• • • “that a fair, efficient and equitable distribu¬ 
tion of transmission facilities requires us to estab¬ 
lish at least one full time regional station in Lan¬ 
sing, Michigan, before increasing the poweif of an 
existing regional station in Cincinnati, Ohio” (Con¬ 
clusions, par. 2, J. App. 51). 

I 

I 

In the second place, as found by the Commission, WJIM 
would serve 5,000 people in an area of 550 square miles 
now without any primary broadcast service among the 
population it would gain during daytime, whereas rio per¬ 
son to be served by WKRC's proposal, day or night, is 
without service. Again, the Commission concluded that 

I 

► * • • “as between these applications, a fair, effi¬ 

cient and equitable distribution of radio service can 
be fulfilled only by granting the application of 
WJIM, Inc. (WJIM) so that the 5,000 persons who 


i 




6 


have no primary daytime radio service at all may 
enjoy the benefits of this medium of mass communi¬ 
cations from at least one station” (Conclusions, par. 
3, J. App. 51). 

The Commission, accordingly, concluded that 

• • • “a grant of the application of WJ1M, Inc. 
(WJIM) would better serve the public interest, con¬ 
venience and necessity than a grant of the application 
of the Cincinnati Times-Star (WKRC)” (Conclu¬ 
sions, par 4, J. App. 52) 

and granted the WJIM application (Conclusions, par. 6, 
J. App. 53). 

Instead, however, of denying the WKRC application 
outright, the Commission continued with a consideration 
of the WKRC proposal and decided that it could, “con¬ 
sistent” with a grant of the preferred WJIM application, 
give WKRC the opportunity to improve its facilities, if 
WKRC eliminated the excessive nighttime radiation of 
465 mv/m toward Lansing producing the prohibitive limi¬ 
tation of 19.5 mv/m upon WJIM and reduced the night¬ 
time radiation in that direction to a level (175 mv/m) pro¬ 
ducing a limit of 7 or 8 mv/m which the Commission 
considered appropriate (Conclusions, par. 4, J. App. 52). 
The Commission stated 

• • * “while the application of WKRC now be¬ 
fore us must be denied because of the interference 
which it would impose upon the preferred proposed 
operation of WJIM, that denial should not preclude 
a grant to WKRC with the limitations in nighttime 
radiation described above” (Conclusions, par. 4, J. 
App. 53). 

Accordingly, the Commission moderated its denial of the 
WKRC application to make it 

• • • “without prejudice to applicant’s filing 
within 60 days an application • • • which would 
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afford protection in accordance with the Standards 
to all existing and proposed stations except that it 
may radiate 175 mv/m * * * in the direction of Lan¬ 
sing, Michigan’* (Conclusions, par. 7, J. App. 53). 

I 

i 

i 

In the Memorandum Opinion denying WKRC’s petition 
for Rehearing (J. App. 112), both the basis and nature 
of the Commission’s action have been “writ large”, so 
that even he who runs may read (J. App. 55, 56-57). 

i 

i 

Summary of Argument. 

The Appellant (WKRC) here argues points almost 
all of which are irrelevant to the bases upon which the 
Commission’s decision and the denial of WKRC’s Applica¬ 
tion rest and which have caused WKRC no prejudice. 

i 

I. Its primary argument, indeed, is directed toward 
the qualification of the denial of its application so as to 
make the denial without prejudice to WKRC’s filing an¬ 
other application and to certain determinations by the 
Commission incidental thereto (Points No. 1 and 2). This 
involves WKRC in the anomalous and untenable position 
of an applicant which, though entitled to nothing |but an 
outright denial, is complaining because the denial wps mod¬ 
erated so as to give it the opportunity to obtain almost 
everything its application sought. The argument is ob¬ 
viously without merit (below, pp. 9-13). 

WKRC has completely misconstrued both the nature 
and basis for the Commission’s decision—which is sum¬ 
marized above (pp. 4-7). The determinations—mape inci¬ 
dentally to qualifying WKRC’s denial—that WJIM should 
not be limited at night to more than 7 or 8 mv/m and that 
WKRC’s new application should, among other things, radi¬ 
ate no more than 175 mv/m toward WJIM clearly are not 
necessary to, or relied upon by the Commission ip pre¬ 
ferring WJIM over WKRC. That choice rested upon the 
independent and amply supported bases (1) that only one 
of the two applications could be granted because pf the 


I 

I 

I 
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excessive limitation of 19.5 mv/m which WKRC’s proposal 
to radiate 465 mv/m toward Lansing wonld actually im¬ 
pose upon WJTM, and (2) that WJIM’s proposal was far 
superior in effectuating a fair, efficient and equitable distri¬ 
bution of radio service in accordance with Section 307 (b) 
of the Communications Act. 

Whatever may have dictated the qualification to the 
denial and whatever may be the basis for the determinations 
incidental thereto, it is clear that WKRC has no standing 
to complain. Not only is WKRC in no way injured, hut, 
it is in fact benefited by this exercise of Commission dis¬ 
cretion in its favor. 

II. WKRC also raises numerous miscellaneous points 
relating to the absence or incorrectness of findings or con¬ 
clusions by the Commission (Points No. 3 and 4) which 
were either considered and adequately answered by the 
Commission or are entirely irrelevant to the bases upon 
which the decision rests and thus without any prejudice 
of which WKRC can complain (below, pp. 14-20). Finally, 
WKRC argues that the denial of its application for the 
first time in the final Decision deprived it of its opportunity 
to file exceptions or have oral argument (Point No. 5) 
and that there were insufficient Commissioners who had 
heard oral argument to act upon its Petition for Rehearing 
(Point No. 5). Neither of these contentions has any merit 
and in any event involves points about which WKRC is not 
entitled to complain here (below, pp. 21-25). 
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ARGUMENT. 


The Commission’s determinations with respect to 
the qualification to the denial of WKRC’s application 
are entirely independent of the basis for the Commis¬ 
sion’s preference of WJIM over WKRC, cause WKRC 
no harm and in fact are solely for its benefit; hence 
they are matters about which WKRC cannot be heard 
to complain. 

WKRC’s main contentions here (Points No. lj and 2) 
relate to the determinations which the Commission made in 
adding the qualification to the denial of its application and 
to certain evidence introduced by WJIM during the hear¬ 
ing with respect to an operation by WKRC with a night¬ 
time radiation of 81 mv/m toward Lansing resulting in 
a 3.35 mv/m limitation upon WJIM. The determinations 
complained of are that the maximum nighttime limitation 
for WJIM should be 7 or 8 mv/m, that this could be 
achieved by restricting WKRC’s radiation to 175 mv/m 
toward Lansing, and that an operation by WKRC with 
such a radiation and protecting other stations would be 
in the public interest (Conclusions, par. 4, J. App. 52-53). 
WKRC argues that these determinations were the basis 
for the grant of WJIM and the denial of WKRC and were 
made upon matters of which WKRC had no notice, upon 
which it had no opportunity to be heard, and fot* which 
there were no supporting findings or evidence, lit also 
argues that since it is presently operating (from a site 
different than that proposed) with a radiation of 19l mv/m 
toward Lansing, resulting in a limitation of 8.7 mv/^n upon 
WJIM, both the evidence introduced by WJIM with respect 
to a WKRC nighttime radiation of 81 mv/m toward Lan¬ 
sing and the Commission’s above determination with re¬ 
spect to a WKRC radiation of 175 mv/m in some way 
either were designed to or did modify its license without 
the notice and hearing required by Section 312(b)) of the 
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Communications Act (48 Stat. 1087, 47 U. S. C. §312 (b); 
Appellant Snpp. 52). 

It is abundantly clear from merely reading the Com¬ 
mission’s decisions and opinions that WKRC has chosen to 
misconstrue completely what the Commission did. 

It is obvious from the Proposed Decision (J. App. 25), 
the Decision (J. App. 43) and the Memorandum Opinion 
(J. App. 55) denying WKKC’s Petition for Rehearing, that 
the Commission determined the proposals contained in 
the two applications to be conflicting or mutually exclusive 
because of the excessive interference which WKRC’s pro¬ 
posal would impose upon WJIM and that accordingly a 
choice must be made between them (J. App. 25, 32, 34; 43, 
50, 52-53; 55, 56); that upon a comparative consideration 
under the governing test prescribed by Section 307(b) of 
the Communications Act (Appellant Supp. 51), WJIM’s 
application was preferred over that of WKRC because it 
effected a more equitable and efficient distribution of radio 
service; and that the WJIM application, accordingly, should 
be granted (J. App. 25, 32-34; 43, 50-52; 55, 56). This 
represents the Co mmi ssion’s decision between the two par¬ 
ties and sets forth the bases for that decision. 

Instead of denying WKRC outright, as was fully war¬ 
ranted, the Commission took the supererogatory action of 
exercising its discretion in favor of WKRC and proceeded 
to consider the extent to which an opportunity could be 
afforded WKRC to increase power and otherwise improve 
its facilities. Naturally enough, any such improvement 
in facilities by WKRC would have to be “consistent” with 
the public interest represented by the grant of the preferred 
WJIM application and would accordingly have to eliminate 
the excessive limitation which the denied application would 
have imposed upon WJIM and which was the very factor 
requiring a choice between the two proposals. The Com¬ 
mission determined 7 or 8 mv/m to be the maximum night¬ 
time limi tation WJIM should receive—a limitation that 
could be achieved by WKRC restricting its radiation to¬ 
ward WJIM to 175 mv/m—and reflected these determina¬ 
tions in the qualification it added to the denial of WKRC’s 
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application by making that denial without prejudice to 
WKRC filing an application providing full protection to 
other stations except WJIM, toward which it might radi¬ 
ate no more than 175 mv/m (J. App. 43, 52-53; 55, 56-57). 

It is clear, first, that the basis upon which WJIM was 
preferred to WKRC or upon which WJIM was granted 
and WKRC denied is in no way dependent upon the deter¬ 
minations about which WKRC complains. In all the actions 
of the Commission, it is obvious that WKRC was denied 
not because its nighttime limitation upon WJIM was in 
excess of 7 or 8 mv/m or its radiation toward WJIM in 
excess of 175 mv/m, but because the WJIM proposed oper¬ 
ation, which was found to effectuate a more equitable and 
efficient distribution of radio service than that proposed 
by WKRC, would be subjected to the excessive nighttime 
limitation of 19.5 mv/m from the radiation of 465j mv/m 
which WKRC did propose in its application. As the Com¬ 
mission stated in the Decision (J. App. 43, at 53) ? “The * 
application of WKRC now before us must be denied because 
of the interference which it would impose upon the pre¬ 
ferred proposed operation of WJIM. • • *” Considera¬ 
tions which the Commission took into account and deter¬ 
minations it made in connection with working out a quali¬ 
fication to that denial do not underlie, and are not iin any 
way necessary to, the clear and, indeed, express independ¬ 
ent basis for the denial itself and the grant of the conflicting 
application of WJIM. 

Second, it is obvious that WKRC is no way injured by 
the matters about which it complains and in fact is bene¬ 
fited by them. It cannot, therefore, be heard to complain. 

The qualification with which the Commission moderated 
WKRC’s denial merely grants to WKRC the special dis¬ 
pensation of an opportunity to obtain an increase in power 
and otherwise to improve its facilities, if it desires tjo take 
advantage of it. Neither the qualification itself npr the 
determinations incidental to it and reflected in it impose 
any burden, requirement or penalty upon WKRC.! Any 
argument that WKRC’s license is thereby modified without 
notice and hearing as required by Section 312(b) of the 
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Conmmnications Act (47 TJ. S. C. §312 (b) ) is, of course, 
ridiculous. WKRC is ordered or forced to do absolutely 
nothing; the license for its present operation is in no way 
affected. It is of no consequence that the limitation of 
7.4 mv/m upon WJIM would be slightly less than the 
limitation of 8.7 mv/m imposed by WKKC’s present oper¬ 
ation or that the 175 mv/m radiation by WKRC (from its 
new site) would be slightly reduced from its present radia¬ 
tion of 191 mv/m toward WJIM. WKRC can ignore the 
whole matter if it chooses and continue its present oper¬ 
ation. Only if it wishes to take advantage of the oppor¬ 
tunity for higher power made available to it by the 
Commission will it be necessary to reduce its radiation. 
The choice is WKRC’s alone. 

Rather than being injured by the qualification added 
to its denial, WKRC is definitely and materially benefited. 
Without that qualification, WKRC is prohibited by a Com¬ 
mission Rule from filing another application for a year 
(Intervenor Supp. 29). By qualifying the denial so as to 
make it without prejudice, the Commission has waived this 
rule and granted WKRC the special dispensation of being 
able promptly to file a new application and thus obtain 
what would otherwise be denied it. In the Memorandum 
Opinion denying WKRC’s Petition for Rehearing, the 
Commission has made clear not only that WKRC suffers 
no harm from the actions about which it complains, but 
that those actions represent an exercise of discretion solely 
for its benefit (J. App. 55, 56-57). 

It is thus entirely immaterial whether WKRC received 
any notice or opportunity to be heard in connection with 
the matter of a 7 or 8 mv/m limitation upon WJIM, a 
175 mv/m radiation by WKRC or any other matter upon 
which the qualification to the denial of its application was 
founded. It is likewise immaterial what the basis may be 
for this qualification and the discussions incidental thereto. 
As WKRC is in no way prejudiced, but on the contrary 
is benefited, by the Commission actions it seeks to challenge, 
it is clear, under well established principles, that it has no 
standing, and cannot be heard, to complain. E. g., Bethell 
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v. Mathews, 13 Wall. (80 U. S.) 1; Cleary v. Ellis Foundry 
Co., 132 U. S. 612; Cronkhite v. Chaplin, 282 Fed. 579 
(C. C. A. 8th, 1922). Compare Pittsburgh Radio Supply 
House (WJAS) v. F. C. C., 69 App. D. C. 22,98 F. (2d) 303 ; 
Simmons v. F. C. C., 79 App. D. C. 264, 145 F. (2d) 578. 
See National Gas Pipeline Co. v. Federal Power Commis¬ 
sion, 120 F. (2d) 625, 631 (C. C. A. 7th, 1941), rev’d on 
other grounds, 315 U. S. 575. 

If WKRC does not desire to take advantage of the 
qualification added to the denial for its benefit, it stands in 
exactly the same position as if its application had been 
unqualifiedly denied. If the Commission had stopped with 
such an unqualified denial, as it was amply warranted 
in doing, WKRC’s present contention would evaporate. 
WKRC had a full hearing in competition with WJIM upon 
their respective applications, and after comparative con¬ 
sideration, lost out. It is entitled to no more. Nor is it 
entitled to more because the Commission, instead Of deny¬ 
ing WKRC’s application outright, extended the privilege 
to WKRC of obtaining most of what it had asked for. 

WKRC’s argument with respect to the evidence! offered 
by WJIM suggesting an 81 mv/m radiation at night by 
WKRC toward WJIM is without merit for the same and 
additional reasons. Since the evidence obviously had nothing 
to do with a modification of WKRC’s presently licensed 
operation but related only to the pending proposal of 
WKRC, the evidence was properly admitted. Whether 
correctly admitted or not, the evidence, even if considered 
in connection with the qualification to WKRC’s denial, was 
equally as harmless to WKRC as the qualification itself 
and hence cannot be challenged by WKRC. In an^ event, 
there is nothing to show that any such consideration was 
given to the evidence. The Commission found that WJIM’s 
alternative proposal for a WKRC operation would result in 
objectionable interference to KSD, a station in Sti Louis 
(J. App. 43, 47-48), and gave no further consideration to it. 
Thus, no matter what the approach to this evidence may be, 
WKRC’s argument is without merit. 
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II. 


Various miscellaneous points urged by WKRC with 
respect to the decision and findings of the Commission 
are without substance. 

WKRC advances several miscellaneous points in a sort 
of dragnet process with respect to the absence or incor¬ 
rectness of findings by the Commission (Points No. 3 and 
4), the denial of its application for the first time in the Deci¬ 
sion (J. App. 43-54) (Point No. 5), and the absence of a 
competent quorum for the action denying the Petition for 
Rehearing (J. App. 55-58) (Point No. 6). 

A. The Decision to Prefer WJIM Over WKRC Is 
Correct and in Accordance With the Mandate of 
Section 307(b) of the Communications Act. 

As summarized briefly above (pp. 5-6), the Commission 
preferred the application of WJIM over that of WKRC for 
two reasons: (1) That the only station in Lansing, the 
capital of Michigan and a metropolitan district, was en¬ 
titled to improve its facilities to a fulltime regional opera¬ 
tion before an existing 5 kilowatt regional station in Cincin¬ 
nati—already with two 50 kilowatt clear channel stations, 
another 5 kilowatt regional station and a 250 watt local sta¬ 
tion—was granted an increase in power; and (2) that 5,000 
persons now without any primary radio service would re¬ 
ceive such service daytime under WJIM’s proposal, whereas 
no one proposed to be served by WKRC was without service, 
day or night (J. App. 43, 50-52). It was upon the basis of 
these two governing considerations (J. App. 55, 56) that 
the Commission decided that a grant to WJIM rather than 
to WKRC was required to effectuate a fair, efficient and 
equitable distribution of radio service in accordance with 
the mandate of Section 307 (b) of the Communications Act 
(47 U. S. C. § 307(b), Appellant Supp. 51). No contention 
is made that these conclusions were not correct or amply 
supported by findings and evidence. 



15 


| 
i 

I 

1. WKRC’s first contention (Brief, p. 27) is that the 
Commission did not specifically find that WJIM, operating 
as proposed, would not serve 42,400 people it presently 
serves during daytime and did not justify this loss of serv¬ 
ice. Certain statements must be corrected. As found by 
the Commission, WJIM will have a “net” gain of1220,000 
persons served daytime, and not a “gross” gain of that 
number, as WKRC assumes (J. App. 47). Moreover, the 
42,400 persons are not, as stated, within a radius |of 7-10 
miles from Lansing; they live at a radius up to 28 miles 
from Lansing (J. App. 185) with the nearest being over 
10 miles from Lansing (R. 1805). Finally, any implica¬ 
tion these persons will be without service is incorrect, 
since, as the record shows, they have a great abundance of 
service (R. 1777-78, 4851-53). 

Even if no consideration had been given to the fact that 
these people, already amply served, would not continue to 
receive daytime service from WJIM, it would be entirely 
inconsequential in view of the factors which dictated 
whether WJIM or WKRC should be preferred jin this 
case. The Communications Act itself prescribed the gov¬ 
erning test in Section 307(b). And the decisive j factors 
in applying that test here were, first, the priority Qf claim 
of Lansing to a single, fulltime regional station over the 
claim of one of Cincinnati’s five stations to an increase in 
nighttime power and, second, the paramount need pf 5,000 
people to their first primary service which WJIMj would 
provide as compared with the fact that none of the' people 
to be served by WKRC were without such service, j These 
were the factors which required the choice of WJIM over 
WKRC under the test prescribed in Section 307(b), and 
upon which the Commission based its decision. Auy such 
factor as the discontinuance of WJIM’s present service 
to people already otherwise provided with an abundance 
of service has neither weight in the application of Section 
307(b) in this case nor relevance to the bases upop which 
the decision in accordance with that statutory mandate 
was rested. The Commission might even have properly 


i 



16 


refused evidence on the matter as having no material bear¬ 
ing upon the bases upon which the decision was rested. Cf. 
Panhandle Eastern Pipe Line Co. v. Federal Power Com¬ 
mission, 143 F. (2d) 488, 494 (C. C. A. 8th, 1944), aff’d 
324 U. S. 635. Consideration of the point was unnecessary. 
Cf. Courier Post Pub. Co. v. F. C. C., 70 App. D. C. 80, 
82-83, 104 F. (2d) 213, 215-16; F. C. C. v. WOKO, Inc., 
329 TJ. S. 223, 228-29; Hartford Electric Light Co. v. Fed¬ 
eral Power Commission, 131 F. (2d) 953, 966 (C. C. A. 2d, 
1942), cert. den. 319 U. S. 741; National Labor Relations 
Board v. M. A. Harma Co., 125 F. (2d) 786, 789 (C. C. A. 
6th, 1942). 

In any event, the Commission gave specific considera¬ 
tion to the loss of WJIM’s daytime service involved and 
expressly concluded it was of no weight. The finding (J. 
App. 47) that WJIM would have a gain of a total of 
220,000 people during daytime over the population pres¬ 
ently served necessarily included recognition of the loss 
of the 42,400 presently served. Moreover, the point was 
expressly raised and considered during oral argument be¬ 
fore the Commission (R. 4851-53). And, in the Memoran¬ 
dum Opinion denying WKRC’s Petition for Rehearing, the 
Commission specifically considered the contention, showed 
that it had been adequately weighed in reaching the Deci¬ 
sion, and again concluded it to be without substance in 
view of the bases upon which the Decision rested (J. App. 
55, 56, 57). Thus, the point was considered, weighed and 
found to be wanting. Certainly, WKRC was in no way 
substantially prejudiced by the absence of a specific find¬ 
ing, and to impose any such requirement would be to raise 
form above substance and not to take “due account • * • 
of the rule of prejudicial error” (Administrative Pro¬ 
cedure Act, § 10(e), 60 Stat. 243, 5 U. S. C. § 1009(e)). 

2. WKRC also argues (Brief, pp. 28-30) that a grant 
to WJIM on the basis, in part, of service to 5,000 people 
over 90 miles from Lansing is contrary to Commission 
rules and standards. All that is cited is a definition that 
a regional station is one which normally or primarily 


17 


I 

i 

l 


serves a metropolitan district and the raral area contiguous 
thereto (Brief, pp. 29-30). There is and can be no showing 
that WJIM does not come within this definition. If at all 
relevant, the record shows that these people do look to 
Lansing, the capital of the State, for services, news and 
information, the very things WJIM will provide them 
(R. 432-35). In any event, it is a curious argument that 
the Commission, in following out the statutory mandate 
of Section 307(b) to effectuate an equitable distribution 
of service, cannot take into account service which a regional 
station renders in any area where persons are without any 
service. Since it is and must be one of the primary objec¬ 
tives of the Commission to provide service to those without 
it, certainly the Commission is not to be prevented from 
giving paramount weight to service to such persons 
wherever they are located and from whatever source the 
service may come. Certainly, neither Section 307(b) nor 
the quoted Rules of the Commission prevent it. 

3. Another argument briefly advanced is that WKRC’s 
application should also have been granted (Brief, pp. 30-32). 
This argument is directly answered by the Commission’s 
determination that the high limitation of 19.5 mv/m which 
WKRC would impose upon WJIM was excessive interfer¬ 
ence, and its conclusion that since WJIM was the preferred 
operation, WKRC’s application had to be denied (J. App. 
43, 52, 53; 55, 56). The normally protected nighttime con¬ 
tour of a regional station is 4 mv/m (Intervenor Supp. 30). 
A regional station is designed to serve primarily “a metro¬ 
politan district and the rural area contiguous thereto” 
(Rule 3.22(c)) (Appellant Supp. 59). WJIM’s proposal 
was to establish the first regional station in the metropoli¬ 
tan city of Lansing, the capital of the State, which, with 
WKRC’s application denied, would serve at night only 
slightly over 15,000 more than the population of the metro¬ 
politan district (J. App. 45, 47). Moreover, contrary to the 
contention made here, WKRC, as well as WJIM, presented 
its case during the hearing before the Commission upon 
the basis that the two applications were mutually exclusive, 
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with the expert engineering witnesses of both applicants 
agreeing that the 19.5 mv/m limitation was so high that 
only one of the two applications could be granted (J. App. 
233; R. 1703). 

In view of the purpose of a regional station; the fact 
that Lansing is a metropolitan city; the fact that WJIM’s 
operation would be the first regional station for that city 
and, even with WKRC denied, would have a limited night¬ 
time coverage outside the metropolitan district; the tre¬ 
mendous discrepancy between the normally-protected con¬ 
tour of a regional station and the limitation which WKEC’s 
proposal would impose upon WJIM; the fact that the tes¬ 
timony of the expert engineering witnesses of both parties, 
as well as the position of the parties themselves in pre¬ 
senting their cases, coincided as to the mutual exclusivity 
of the applications; and the fact that the degree of interfer¬ 
ence to be tolerated in allocating facilities is peculiarly 
a matter for the expert judgment of the Commission, it is 
clear that the determination here that the 19.5 mv/m limi¬ 
tation which WKRC would cause WJIM at night would 
be excessive cannot be successfully challenged. 

What the Commission is alleged to have done in other 
cases is not persuasive here. Most of those cited (Brief, 
p. 31) were decided under engineering standards providing 
different methods for determining interference limitations 
than those applicable in this case. Only one case is cited 
with a limitation as high as or higher than the 19.5 mv/m 
involved here, and there is nothing to show that the cir¬ 
cumstances there are at all parallel to those here. As a 
matter of fact, on the face of it there are two vital differ¬ 
ences: the station involved is a Class II station and not a 
regional station, and the city there is not part of a metro¬ 
politan district. 

What is said above disposes of the contention seem¬ 
ingly made by WKRC (Brief, pp. 28-29) to the effect that 
since there was no conflict between the two applications 
daytime, either WJIM or WKRC should have been granted 
for daytime only. Entirely apart from the obvious fact 
that WKRC would no more accept such a grant than the 
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one already proffered to but refused by it, the contention 
is entirely meaningless. Each of the applications involved 
was for a fulltime operation and had to be treated as a unit. 
If they were mutually exclusive during either daytime or 
nighttime—and they were during nighttime—a chjoiee be¬ 
tween the two fulltime operations was necessary. Any 
further action looking toward a partial grant to the de¬ 
feated applicant is a matter solely for Commission discre¬ 
tion which has already been exercised in WKRC’s behalf. 

i 

I 

B. The Contentions With Respect to the Findings on 
Programs, Staff, Competitive Considerations, and 
WJIM’s Antenna Variations Are Equally Devoid 
of Merit. 

I 

In Point No. 4, WKRC contends that the Commission 
failed to make or erred in making findings on yarious 
points. Each of the points involved is entirely irrelevant 
to the decisive considerations upon which the choice be¬ 
tween WKRC and WJIM was based and has caused no 
prejudice to WKRC. 

Even if WKRC’s contentions (Brief, pp. 32-34) with 
respect to the findings on programming were correct, which 
they are not, the Commission cannot be required to go into 
findings of such particularity as contended for by WKRC. 
The findings the Commission made were correct, njo more 
favorable to WJIM than its excellent record warranted, 
and as fair and favorable to WKRC as to WJIM (J. App. 
46, 48-49; see above, p. 2). And the finding with respect 
to WKRC’s staffing proposals, about which it complains 
(Brief, p. 34), was certainly warranted by WKRCj’s own 
testimony (J. App. 49, 137, 153). 

In any event, the short answer to both arguments! is that 
the Commission did not base its choice of WJIM over 
WKRC in any way upon programming or staff nlatters. 
National Labor Relations Board v. M. A . Harma Co., 125 
F. (2d) 786, 789 (C. C. A. 6th, 1942). They were, Jn fact 
entirely irrelevant to the basis for the decision—the equi¬ 
table and efficient distribution of radio service in accord- 
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ance with Section 307 (b) (J. App. 43, 50, Conclusions, par. 
1). F. C. C. v. WOKO, Inc., 329 U. S. 233, 228-29. This 
factor was clearly the decisive touchstone, under the man¬ 
date of Congress itself, for making a choice between the 
two conflicting applications. The absence of the fin d in gs 
claimed, even if supported by the evidence, was therefore 
entirely without prejudice to WKRC. 

The contentions (Brief, pp. 34-37) with respect to the 
absence of findings on competitive conditions in Cincinnati 
and alleged antenna variations of WJIM fall for the same 
reason. The fact that WKRC might not earlier have in¬ 
creased its nighttime power or that an increase in power 
was competitively important to it or that WJIM’s antenna 
might vary in its pattern has no relevance to or probative 
connection with the decision of the basic issue upon which 
the case hinged—the most equitable and efficient distribu¬ 
tion of radio service. Moreover, in the case of the asserted 
WJIM antenna variations, the mere fact that WKRC chose 
to develop some testimony certainly does not require the 
Commission to make a finding, especially where the point 
sought to be proved was left in such a confused and incon¬ 
clusive state. In fact, a finding upon the point would have 
served no useful function. The whole purport of the testi¬ 
mony was to show that through variations in the WJIM 
antenna, interference might be caused to areas which would 
be gained by WKRC by the operation proposed in its 
application—and, incidentally, that the two applications 
were mutually exclusive (J. App. 195, 196, 204, 205, 206, 
230, 231, 232). With the denial of the WKRC application 
upon amply supported grounds, the whole testimony on 
antenna variations became meaningless, and whatever 
relevance it might have had completely disappeared. Thus, 
once more, WKRC is arguing about a matter on which it 
has in no way been prejudiced. 
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C. WKRC May Not Object to the Denial of Its 
Application for the First Time by the Decision. 

In Point No. 5, WKRC argues that the Commission 
denied its application for the first time in the final Deci¬ 
sion (J. App. 43, 53) and accordingly improperly deprived 
it of the opportunity to file exceptions and havp oral 
argument. 

First, this point has never been raised before the Com¬ 
mission which has thus never had the opportunity to correct 
any error involved. Appellant filed a Petition for Rehear¬ 
ing and supporting brief (J. App. 112-129) after the 
Decision. The Commission’s Rules provide that a Petition 
for Rehearing 

• • * may request * * * (2) reargument; (3) reopening 
of the proceeding; * * * or (5) such other relief as may 
be appropriate. Such petition shall state specifically 
the form of relief sought ***. Each such petition shall 
state with particularity in which respect the decision, 
order or requirement or any matter determined! there¬ 
in is claimed to be unjust, unwarranted, or erroneous 

• * * (Intervenor Supp. 29). j 

I 

i 

Nowhere in its Petition for Rehearing or supporting Brief 
did Appellant urge its present contention. Accordingly, it 
cannot be raised here. Chicago, St. P., M. <& 0. Ry.\Co. v. 
United States, 322 U. S. 1, 3-4; VandaliaR. R. Co. v. public 
Service Comm., 242 U. S. 255, 260-61; Colorado Radio Corp. 
v. F. C. C., 73 App. D. C. 225, 228, note 7,118 F. (2d) |24, 27, 
note 7; Southland Industries, Inc. v. F. C. C., 69 Appj D. C. 
82, 86, 99 F. (2d) 117, 121; Red River Broadcasting Co. 
v. F. C. C., 69 App. D. C. 1, 6-7, 98 F. (2d) 282, 287-8^, cert, 
den. 305 U. S. 625; Mallory Coal Co. v. National Bit. Coal 
Comm., 69 App. D. C. 166, 173-74, 99 F. (2d) 399, 406-07; 
General Transp. Co. v. United States, 65 F. Supp. 981, 984 
(D. Mass. 1946), aff’d, 329 U. S. 668; Transamerican Freight 
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Lines, Inc. v. United States, 51 F. Supp. 405, 412, note 10 
(D. DeL 1943). 

Second, WKRC is arguing about a matter of form. It 
is not open to question—in fact it has been consistently 
contended by WKRC before this in these proceedings—that 
a proposal to grant an application on conditions different 
from those contained in the application is an implied denial 
of the application. WJIM’s application was preferred 
throughout in this case to that of WKRC, and this prefer¬ 
ment, because the two applications were mutually exclusive, 
ipso facto meant the denial of what WKRC applied for. 
The grant of WKRC’s application in the initial Order of 
the Commission (J. App. 16, 22-23) and in the Proposed 
Decision (J. App. 25, 35) on condition that WKRC reduce 
the radiation toward Lansing to 175 mv/m was obviously 
subordinate to the grant to WJIM and necessarily involved 
a denial of WKRC’s proposal to radiate 465 mv/m set 
forth in its application. At least WKRC had no doubt its 
application was in substance denied (J. App. 64, 70 ; 74, 83, 
84). The final Decision, in denying the application, merely 
made express what was implied before. 

Third, WKRC has not been at all injured by the denial 
in the Decision. It has made the same arguments against 
the proposed grant on condition as against the final denial 
without prejudice. It has consistently challenged the Com¬ 
mission’s actions as if its application were denied, and its 
position has not been affected in any way by the formal 
change involved. To require the Commission to issue a 
Proposed Decision, hold oral argument and make a final 
Decision on the basis claimed would be an entirely mean¬ 
ingless rigamarole accomplishing nothing except to enable 
WKRC to make the same arguments all over again and 
further to delay a case already over 3 years old. 

Fourth, WKRC cannot complain of this formal change 
between the Proposed and final Decisions, because WKRC 
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invited it. It strenuously objected before the Commis¬ 
sion to the conditional grant proffered it in the Proposed 
Decision (J. App. 74, 99), and argued that the proposal for 
a conditional grant constituted an improper attempt to 
modify its license. Under these circumstances, WKRC 
cannot be heard to complain because the Co mmi ssion with¬ 
drew a grant WKRC expressly refused and merely ex¬ 
pressed what was clearly implied before, that its; action 
constituted only a denial of a WKRC request and not any 
requirement or proposal that WKRC accept an operation 
which it had made evident it did not want. 

D. Commission Actions in This Case Are Not 
to Attack on the Basis of the Absence of a 
or of the Members Participating. 

In Point No. 6, WKRC advances the unique contention 
that the Commission’s Memorandum Opinion and j Order 
(J. App. 55) denying WKRC’s Petition for Rehearing 
directed against the final Decision (J. App. 43) was de¬ 
cided by the vote of Commissioners who were necessary 
for a quorum but who had not heard oral argument, and 
hence that that action was invalid. This contention is 
completely without merit. 

I 

i 

First, the unfortunate consequences of any such re¬ 
quirement as that contended for by WKRC are made appar¬ 
ent by this case. The final Decision was adopted Octo¬ 
ber 29, 1947. Five Commissioners, who heard Oral Argu¬ 
ment, participated in that Decision. The Petition fpr Re¬ 
hearing was not acted upon until the following July 22, 
1948. By that time two of the Commissioners (Dutr and 
Jett) who had heard oral argument and participated in 
the Final Decision had left the Commission (Appellant 
Supp. 64). Thus there were only 3 Commissioners left 
(Walker, Webster and Jones)—not a quorum—who had 
heard oral argument and participated in the final Decision. 
In view of the frequent changes in membership of the 
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Commission, its heavy workload and frequent long delays 
in acting upon Petitions for Rehearing, the situation pre¬ 
sented in this case is common. If only those Commission¬ 
ers who heard oral argument and participated in the final 
Decision could act upon a Petition for Rehearing, the 
administrative process would be seriously disrupted. Cer¬ 
tainly, no such result should be lightly countenanced. 

Second, WKRC did not raise this point before the Com¬ 
mission and hence may not argue it here. This is particu¬ 
larly pertinent here since it was apparent on July 1, 1948, 
three weeks before Commission action upon the Petition 
for Rehearing, that only 3 members were left on the Com¬ 
mission who had heard oral argument and participated in 
the Final Decision. Yet WKRC stood by and waited until 
this appeal was filed to raise the point it now advances for 
reversing Commission action. 

Third, the action complained of was, in any case, taken 
by five members of the Commission, a competent quorum 
(Communications Act, § 4 (h), 48 Stat. 1068, 47 U. S. C. 154 
(h), Appellant Supp. 51). Admittedly, the Decision (J. 
App. 43) was made by five members of the Commission, 
one more than a competent quorum, who had heard oral 
argument upon the Proposed Decision. This constituted 
a final decision by those who heard argument and satisfied 
both the statute (Communications Act, §409 (a) 48 Stat. 
1096, 47 U. S. C. §409 (a), Appellant Supp. 54) and the 
requirements of due process under the cases Appellant 
cites (Brief, pp. 45-48). 

Only by attempting to confuse the Commission’s action 
denying WKRC’s Petition for Rehearing with ‘* final deci¬ 
sion” by the Commission is Appellant able to give even 
the sound of plausibility to its contention. But the fact 
is that a Petition for Rehearing, as both its name and the 
statutory provisions make clear, is directed against Com¬ 
mission action which is already an “effective” and final 
disposition of the case, and the action upon such Petition 
is a subsequent and independent action (Communications 
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Act, §§402 (b), (c), 405, 48 Stat. 1093, 1095, 47 TJ. S. C. 
§§402 (b), (c), 405, Appellant Snpp. 52-53, Intervenor 
Supp. 27). Any contention that an applicant is entitled to 
two decisions and two oral arguments cannot be sustained. 

Conclusion. 

I 

The Commission’s Decision should be affirmed. 

I 

i 

Respectfully submitted, 

James Lawrence Fly, 

Suite 1444—30 Rockefeller Plaza, 
New York 20, New York, 
Attorney for Intervenor. 

Fly, Fitts and Shuebrtjk, 

Of Counsel. 
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Supplement. 

Notice of Intervention. 

WJIM, Inc., a Michigan corporation, hereby gives notice 
of its intention to intervene in the above proceeding as a 
person interested therein, pursuant to Section 402(d) of 
the Communications Act of 1934, as amended, and in sup¬ 
port thereof states as follows: 

WJIM, Inc. is the prevailing party under the orders of 
the Commission appealed from by Radio Cincinnati, Inc. 
herein. By those orders, WJIM, Inc. has been granted a 
construction permit to construct a radio broadcasting sta¬ 
tion in Lansing, Michigan to operate upon the frequency 
of 550 kilocycles with a power of one kilowatt, fulltime. 
Any reversal or modification of the above orders by this 
Court, as sought in the appeal of Radio Cincinnati, Inc., 
would aggrieve and adveresly affect the interests of WJIM, 
Inc. by depriving it of the valuable right granted to it by 
the Commission orders and contained in the construction 
permit issued to it. 

Respectfully submitted, 

WJIM, INC., 

By James Lawrence Fly, 
Attorney for WJIM, Inc., 

1444—30 Rockefeller Plaza, 
New York 20, New York. 


August 26, 1948. 
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Statutes. 

Section 405, Communications Act of 1934 as amended, 
48 Stat. 1095, 47 U. S. C. §405: 

Rehearing Before Commission. After a decision, 
order, or requirement has been made by the Commis¬ 
sion in any proceeding, any party thereto may at any 
time make application for rehearing of the Same, or 
any matter determined therein, and it shall t*e lawful 
for the Commission in its discretion to grant such 
a rehearing if sufficient reason therefor be made to 
appear: Provided, however, That in the case of a 
decision, order, or requirement made under title 
III, the time within which application for rehearing 
may be made shall be limited to twenty days after 
the effective date thereof, and such application may 
be made by any party or any person aggrieved or 
whose interests are adversely affected thereby. 
Applications for rehearing shall be governed by 
such general rules as the Commission may establish. 
No such application shall excuse any person from 
complying with or obeying any decision, order, or 
requirement of the Commission, or operate in any 
manner to stay or postpone the enforcement ^thereof, 
without the special order of the Commission. In 
case a rehearing is granted, the proceedings there¬ 
upon shall conform as nearly as may be to the pro¬ 
ceedings in an original hearing, except] as the 
Commission may otherwise direct; and if, in its judg¬ 
ment, after such rehearing and the consideration of 
all facts, including those arising since the former 
hearing, it shall appear that the original decision, 
order, or requirement is in any respect unjust or 
unwarranted, the Commission may reverse,! change, 
or modify the same accordingly. Any decision, 
order, or requirement made after such rehearing, 
reversing, changing, or modifying the original deter¬ 
mination, shall be subject to the same provisions as 
an original order. 


i 

j 
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Section 10(e), Administrative Procedure Act, 60 Stat. 

243, 5 U. S. C. § 1009(e): 

Judicial review of agency action. Except so far 
as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion. 

• • • 

(e) Scope of review. So far as necessary to deci¬ 
sion and where presented the reviewing court shall 
decide all relevant questions of law, interpret con¬ 
stitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action 
unlawfully withheld or unreasonably delayed; and 
(B) hold unlawful and set aside agency action, find¬ 
ings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in 
excess oi statutory jurisdiction, authority, or limi¬ 
tations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsup¬ 
ported by substantial evidence in any case subject 
to the requirements of sections 1006 and 1007 of 
this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) 
unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court 
shall review the whole record or such portions 
thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 
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Federal Communications Commission 
Rules and Regulations. 

Sec. 1.363 

Repetitious Applications, (a) Where an appli¬ 
cant has been afforded an opportunity to be heard 
with respect to a particular application for new 
station, or for an extension or enlargement of service 
or facilities, and the Commission has, after bearing 
or default, denied the application or dismissed it 
with prejudice, the Commission will not consider a 
like application involving service of the same kind to 
the same area by the same applicant, or by bis suc¬ 
cessor or assignee, or on behalf of or for th^ bene¬ 
fit of the original parties in interest, until after the 
lapse of 12 months from the effective date j of the 
Commission’s order. The Commission may, for 
good cause shown, waive the requirements 6f this 
rule. 


Sec. 1.390. 

I 

Petitions for reconsideration or for reheating. 

I 

• • • 

(b) Where an application has been granted or 
denied after hearing, petitions for rehearing may be 
filed within 20 days after public notice is given of 
the Commission’s action in granting or denying 
the application ... 

(e) Petitions for reconsideration or rehearing 
filed under this section may request (1) reconsidera¬ 
tion, either in cases decided after hearing or in cases 
of applications granted without hearing; (2) ^argu¬ 
ment; (3) reopening of the proceeding; (4) amend¬ 
ment of any finding; or (5) such other relief as may 
be appropriate. Such petition shall state specifically 
the form of relief sought and, subject to this require¬ 
ment, may contain alternative requests. Each such 
petition shall state with particularity in which re¬ 
spect the decision, order or requirement or any mat¬ 
ter determined therein is claimed to be unjust, un¬ 
warranted, or erroneous, and with respect io any 
finding of fact must specify the pages of 'record 
relied on... 


! 
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Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations. 

Page 2, paragraph 2: 

Class III stations operate on regional channels 
and normally render primary service to the metro¬ 
politan district and the rural area contained therein 
and contiguous thereto, and are subdivided into two 
classes: 

• • • 

(b) Class m-B stations which operate with 
powers not less than 0.5 kw or more than 1 kw night¬ 
time and 5 kw daytime are normally protected to 
the 4000 uv/m groundwave contour nighttime and 
500 uv/m groundwave contour daytime ... 
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